Associated Builders & Contractors, Inc.
Associated General Contractors of America
American Road and Transportation Builders Association
Building Owners and Managers Association International
International Council of Shopping Centers
NAIOP, the Commercial Real Estate Development Association
National Association of Home Builders
National Association of Real Estate Investment Trusts
National Multi Housing Council
National Apartment Association
The Real Estate Roundtable

February 1, 2011

The Hon. John Mica The Hon. Darrell Issa

Chairman Chairman

Committee on Transportation & Committee on Oversight &
Infrastructure Government Reform

U.S. House of Representatives U.S. House of Representatives

2165 RHOB 2157 RHOB

Washington, DC 20515 Washington, D.C. 20515

The Hon. Harold Rogers
Chairman

Committee on Appropriations
U.S. House of Representatives
H-307 The Capitol
Washington, DC 20515

Re:  Recommendation for Committee Investigations of Federal Regulations;
Imminent EPA Regulations on Stormwater Runoff

Dear Chairmen Mica, Issa, and Rogers:

The undersigned organizations represent hundreds of thousands of businesses, both large
and small, in the real estate and construction industries. This letter specifically responds
to Chairman Issa’s request to identify current and proposed federal regulations that
negatively impact job growth and preservation. We strongly encourage your respective
Committees to investigate efforts by the U.S. Environmental Protection Agency (EPA) to
develop new regulations that would, for the first time, require federal permits for
stormwater runoff from already-developed properties. These rules are intended to
regulate the rain and other precipitation that flows from land where homes, businesses,
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stores, and other buildings have been constructed. See EPA’s website at

http://cfpub.epa.gov/npdes/stormwater/rulemaking.cfm.

The Nation’s building and construction contracting industries have been in a severe
recession for several years, and still suffer unemployment at a rate of 21 percent. EPA’s
“Post-Construction Run-Off” regulations will pose a major obstacle for our industries’
recovery. We fear that such an unprecedented, complex, and costly expansion of the
federal program to control ordinary runoff will forestall a sustained economic recovery
for our members.

Under the existing Clean Water Act (CWA) and its implementing regulations, EPA’s
permitting authority is limited to controlling runoff from active construction sites, where
soils are being disturbed during the development process. But once construction activity
stops, so does EPA’s regulatory reach under current law. While there are many
unaddressed problems with this present regime, EPA’s plan to create new federal
regulations would impose additional requirements on landowners to manage rainwater
after construction ends:

e EPA’s imminent regulations could mandate that ordinary homeowners and
commercial building owners retrofit existing properties with expensive new
technologies to manage flows that occur when it rains. For example, EPA is
considering whether property owners might need to tear out parking lots and
replace them with pervious surfaces that allow rainwater infiltration but are
considerably more expensive to build and maintain.

e EPA could create complicated and extraordinarily costly requirements as part of a
project’s design phase, to manage runoff after construction concludes.

e EPA is considering a regulatory structure where post-construction permits do not
come from the federal agency directly, but are imposed through new federal
requirements on municipalities that own and operate storm sewer systems.

s EPA may impose a combination of all of these elements — working synergistically
to add exponential expenses to the individuals and companies that design,
develop, build, own, and manage real property.

EPA’s stated intent is for storm flows from already-developed properties to “mimic” pre-
development hydrology in terms of the amount, velocity, temperature, and other aspects
of precipitation runoff. Indeed, as evidenced by a presentation from the agency to the
regulated community in the context of a recently convened small business impact review
panel, EPA’s regulations from developed sites “could be based on the hydrology of the
land before construction (e.g., forest, prairie, meadow).” See Slide 7 (complete slide
deck attached). At meetings of the small business review panel, EPA personnel were
unable to answer basic questions about how these new rules would impact brownfield
redevelopments or existing developments on former swamp or landfill (such as
Washington, D.C.). Regulations that set unattainable standards for our cities and suburbs
— the locales for growth and development in our country — to retain the characteristics of
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a “forest, prairie, [or] meadow,” could have devastating impacts as we strive to maintain
our Nation’s competitive edge in the international marketplace.

Senators James Inhofe and Michael Crapo have already expressed concerns regarding
EPA’s course of action. They wrote letters last year to Administrator Lisa Jackson
(attached), voicing their questions and concerns with the process that EPA is pursuing to
develop post-construction runoff regulations. The Senators further questioned whether
the agency even has the authority from Congress to develop such regulations. With all
due respect to EPA, we find its responses to the Senators’ letters (also attached) wholly
inadequate. EPA has no authority to regulate rain or the flow of water. And, even where
stormwater picks up pollutants, is collected in conveyances, and is discharged into a
statutory “navigable water,” Congress has expressly limited EPA's regulatory authority,
recognizing that stormwater is different from end of pipe wastewater discharges.
Accordingly, the current Clean Water Act directs EPA to first conduct a study, and then
report to Congress, on the need for and scope of any additional stormwater regulations.
See CWA Sections 402(p)(5)-(6), 42 U.S.C. §§ 1342(p)(5)-(6). This important safeguard
that Congress built into the CWA’s fabric must not be ignored by EPA, nor should
Congress allow EPA to amend the CWA through the fait accompli of an illegitimate
regulatory process.

In this regard, it is telling that EPA is committed to issuing final post-construction runoff
regulations by November 2012 — timed to the next Presidential election — because this is
the date set forth in court settlement documents that the agency negotiated with
environmental litigants. Of course, the CWA establishes no such deadline for new
regulations. EPA should not be allowed to upset the prescribed process of a reasoned
study and report to Congress in its rush to regulate by an arbitrary date selected by the
parties to end a lawsuit.

Our organizations are fully committed to protecting the integrity of our Nation’s water
resources. We applaud the major gains made by EPA, industry stakeholders, and
environmental groups alike, in improving and maintaining water quality since the initial
days of the CWA’s enactment. At the same time — and especially as we strive to recover
from The Great Recession — we must heed President Obama’s recent call to “promot[e]
economic growth, innovation, competitiveness, and job creation,” “identify and use the
best, most innovative, and least burdensome tools for achieving regulatory ends,” and
enact agency rules that “take into account benefits and costs, both quantitative and
qualitative.” See January 18, 2011 Executive Order § 1, “Improving Regulation and
Regulatory Review” (available at http://www.whitehouse.gov/the-press-
oftice/2011/01/18/improving-regulation-and-regulatory-review-executive-order)

To conclude, we submit that EPA’s imminent post-construction stormwater
regulations warrant the attention and investigation by the Committees on Transportation
and Infrastructure, Oversight and Government Reform, and Appropriations.
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Thank you for your consideration. We look forward to working with you and your
Committees in the 112" Congress on this and other matters affecting the real estate and
construction sectors.

Sincerely,

Associated Builders & Contractors, Inc.
Associated General Contractors of America
American Road and Transportation Builders Association
Building Owners and Managers Association International
International Council of Shopping Centers
NAIOP, the Commercial Real Estate Development Association
National Association of Home Builders
National Association of Real Estate Investment Trusts
National Multi Housing Council
National Apartment Association
The Real Estate Roundtable

cc:  Hon. Mike Simpson
Chair
House Appropriations Subcommittee on
Interior, Environment and Related Agencies

Hon. Nick Rahall
Ranking Member
House Transportation & Infrastructure Committee

Hon. Elijah Cummings
Ranking Member
House Oversight & Government Reform Committee

Hon. Norm Dicks
Ranking Member
House Appropriations Committee

Attachments:

(1) EPA PowerPoint Slide Deck, “Stormwater Small Business Advisory Panel
Outreach with Small Entity Representatives” (Dec. 7, 2010)

(2) Letter from Senators James M. Inhofe and Mike Crapo to EPA Administrator
Lisa P. Jackson, regarding “process” issues with development of Post-
Construction Runoff Regulations (July 7, 2010)
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(3) Letter from EPA Assistant Administrator Peter S. Silva to Senator James M.
Inhofe, responding to “process” letter (August 11, 2010)

(4) Letter from Senators James M. Inhofe and Mike Crapo to EPA Administrator
Lisa P. Jackson, regarding “authority” issues with Post-Construction Runoff
Regulations (July 7, 2010)

(5) Letter from EPA Assistant Administrator Peter S. Silva to Senator James M.
Inhofe, responding to “authority” letter (July 30, 2010)
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Stormwater Small Business
Advisory Review Panel
QOutreach with Small Entity
Representatives

December 7, 2010

Purpose

To seek input from Small Entity
Representatives
Range of regulatory options being considered
Analytical approach to evaluating these options
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Stormwater Rulemaking
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EPA 13 considering developing petformance
standards for discharges from new and
redevelopment that promote green infrastructure
practices thal mimic natural processes to infilirate
and recharge, evapotransprre, and/of harvest and
use prectpitaiion

As part of this effort, EPA is alsa,
Exploiing options for expanding the universe of fedecal
requhug municlpal separate storm sewer system (MS4s).
Explonng the desirability of establlshing different
tequirements lor tramsportation faciilties.
Eval optlons for g retrof It
on MS4s,
Evatuaten
Cheupn‘l

additional provisions specilic to the
¢ Bay

EPA intends to rlopose a rule in September 2011
and to take final action by November 2012
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Benefits of Stormwater Rule

Proactrvely Protects Local Water Quahty

Oevelopment and sprawl are increasing at a rate fastey than population
?yowm Increased impervious cover assotiated wiit: this development
mpactr water Guality by Intreasing pollutani Ioadings and stormwater
discharges thai cause sfream erosron,

EPA's rule seeks proiett waler quality from these adverse waier quaitry
impacts

Helps to Restore Impaired Waters

Stormwatet discharges are a primary cauie of waier quality impairment
One goal of EPA s rule is 1o restore these tmpaired wateis by estadlishing
siandards that must be met as lop accurs an p 9
ietrofits of stormwater practices that have act been effective in protecting
1ire3ms from snrearm erosion and pollutant loading

Crecninfrastructure rrovldes a cost-effective means of
protecting water quality from stormwater discharges
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Benefits of Stormwater Rule

Cities shouid also realize other henefits from a rule that promotes
green infrastructure  Green Infrastructure
Reéiu(es the amount ol rainwaler, lnval enters sewer sysiems, thereby
reduting overflows of raw or paitiaily treated wastewater
increases lob sweuitv by unliw a demand for ccrtified instaliers,
an e staff, and i architects

Creates more liveable communities by providing more trees, vegetation

ang open space

Mitigates urban heat island effects

Reduces energy vsage
harges g and restores depleting ¢ supphles

Creates more habitai for wildiife

improves air quality

C"ﬁ' infrastructure offers Gities a holistic approach 1o solve many
roblems

FPA' 1lormwnu rule aims to provide standards with apgm nale
Jexibility so that u"i‘ and Cities can tailor solutions and take
advantage of the benelits of greeninlrastructure in a way that best

meeis their needs

T
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MS4 Expansion Regulatory Options

Na change - 2010 Urbanized Area defined by Census.
Extend coverage to yjunisdiction boundaries of the MS4
rather than urbanized area boundary

Extend coverage to urbanized clusters (Census)
Extend coverage to Metropolitan Statistical Areas
(Census)

Extend coverage to Metropolitan Planning Areas (FHA}
Regulate based on a popuiation or impervious cover
threshold

Extend covera%‘e to watershed boundaries (using HUC
defined watershed)

Regulate all MS4s and allow States to exclude areas
Require states to designate additional regulated MS4s




Possible Requirement for New
Development

Natural hydrology with regard to discharge volume,
rate and duration must be maintained or restored
for discharges from newly developed sites using
practices that infiltirate, evapotranspire, or harvest
and use the discharge volume.

This could be based on the hydrology of the land
before construction (e.g., forest, prairie, meadow).

i
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Regulatory Options for New
Development Standard to Meet
Requirement

1 Permitting authorities must, in their permits or state rule,
establish specific numeric standards that ensure compliance
with the requirement

Note EPA plans o provide gwdance 1o states to assist theen in
developing the numenic standard

2. Permitting authonties must, in their permits or state rule,
comply with the requirement by either
a. Adopting the numenc critena in the federal rule, or
b. Developing State-specific numenc criteria that are as
protective as the critena in the federaf rule

P
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Exceptions

. For all options, there could be exceptions if the
numetic standard cannot be met. For example,
groundwater pollution concern for source water
protection
conflict with water rights
site constraints, especially for new transportation
projects

Permitting authority could develop offsite
mutigation or payment in lieu programs, develop
an alternative standard or develop another
mitigation measure




Additional Regulatory
Considerations

EPA could apply the requirement to sites
discharging to the MS4 AND sites outside
regulated MS4s

EPA expects to establish a size threshold of
sites

EPA could allow states to approve a numeric
standard developed for a specific site with
unique conditions using an EPA calculator as an
alternative to meeting state’s numeric standard

e
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Current Volumetric Retentioh Standards
for Diccharges from New Development
State of tocality Sire Standard
\ermem (2003, orait 1 acer Capture SC peitent ol the annual staem cvents
210
New Mampiture (20CS; T acret tnhitrate, evARGTIANSD 7€ & capiute fust § Cngh fron
100600 1 fi  74-7 stoim
autsde WS
Wineann 12010 Facre nfliraze sunoil to Seiney e 60% - 90 of
Pregevelopmeni ynlume based On ITMDETUGL LoV
fevat
west wirgimia 120091 1 acre heeg and manage on site |7 cAinfat! trem 24-nou
stanm preceded tv 45 haurs of naran
Vigntana (2009t idste tnfiltzaty evapotransoire, wr sapture for reuse runaff
tromtan 03 of ram
Parttanc. CR (19901 50C sa fio! Infitrate 1o-yr, 34-1n storm,
mpervious
cuver
by Antnioidice, AK 170091 10,550 g i heep and managy the cuna’! aene ated lrom the hust
€ 52 incnes of ranfat! trom a 23 tioal event preceded
M 4b hourt of ro measureablr precpitaton

.

Portland Example

vetnme Cuntrul Requeement tnfetrzhion of the 10 year storm

Theetintd hn‘:u. that develep 01 redevelop over SCO square Jext Gf minenicus suitace and
pIogreeties thac ;uopon new ol dnv-anon 0f NTr LOTINEHDNA (a the DUDIC Syrtem e
TequUIres ta mn-piv rqus 3 lor th: area draniing to the
dincharge paint

Requrements are based 07 leaubi ity of mfhiti anon and pont of ducaarge Urhas
<amplete intilti aton of the 10-year Morm can Le azsomghitned an oifsie dn(nugv pont
must be identifiea (ducharge peatt means the ultimate getmanion for the stnunwiler
lesving a paiticular ste, such 3t ongde infiftration ur olfste How lo puch. stream public
e pHSArE 1OMM FOWE) Systen 0 [omDined \ewvrr paten.}

INhlE 60N 3nd O thrGe excepniess
Seter with 1ois 11at 6 not infitiate fess 0@n 2 9 nehn trared ifuz piion ratel
Unviatde sols
Contamination or hih essk cf sontaminause
Wellhrad peareetion area)

Oltset: mitigation
o < polition edurtan o
How 1010 10 fAc kel ed mmunu Showtans can iur\ "l o zon( 0n af th

oy e QN ru e furure dnrl:vnvnl ot

offuse lacities




Regulatory Options for
Redevelopment Standard

Redevelopment standard is the same as the
standard for new development, however additional
exceptions are provided

Same as Option 1, except that credits are given
for developing in certain areas (e.g., brownfields)
Redeveloped sites must be designed and
constructed to reduce by 20% (or other percent
reduction) the impervious cover from the
preconstruction condition

Combination of (1) and (3) - some states already
have this

=
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Current Volumetnic Standards for Onsite
Retention of Discharges from Redevelopment

Stateor Localiey Sire Threshold fsdeveiopment Standard
{dateenactedd .
Vermont 2CG3. dralr | acre Reduce smpervious caver by 20% of trest 20%
2010: of WO volume
New Hampsn-re 2009 1 acre: 109,620 Same 4t new deveiopment
18 17 ouimce M4
Woscorsin (2010} 1 acre A0% 135 caducn o from parking area and
roars or MES
West viginaa 200 tatre 02 tecuctica ¢l 17 o0 sile retention
Mandaig 2ng authlionat 0 77 ieduslicns exist
Mantana 120091 tacre Same as new Ceselapment
Poetiand, OR {19901 562 sq frol Same ax new develapiment
1MpARIOIS Cove:
Anghorage, Ak (2009 10080314 ft Same Az new devetopment

West Virginia Example of
Redevelopment Standard
Exceptions

Néw Devel Standard. Kecp and on site the first one inch
of rainfali from a 24 -hour storm preceded by 48 hours of no measurabie
preaipation

Thes brgt ore 1ach of 1ainfall murs be FO0N managed with 0o distharge 13 surface waters
when the project » ehgibie for 2 reductinn bated an the fype ol develnpment tiee
lopment siandard below) o« ahen all (1te migation ac payinent in lieu o yseé

Redevelopment standard.
A reduction of 0 2 inches fron: the one mch on-site retention standard
may be applied for red P L projects. Additi D 2inch
reducuons {up 10 a maximum reduction of 6 75 :nches) may be applied
lor.

Btowntieln cecerelopment

digh dentity 17 units per azect

menext Derany fFraot 10 Ares Rave AR: of 3 0r >t & undr per acre)

Alvec uie and Tranuit Orented Dovelopment hathan 15 moe of trarotl

b




Possihle Regulatory Approach for
Municipal Retrofits

flequirement - MS4s must develop and implement a retzoftt plan

what could a muncipat retrofit plan look like?
identitication of sensitive waters
tdenufication of stormwates contitbution to degradation or :mparment
Deveiopment of goals and milestones for reduting stormwater
contslbotions
identification al priority projects and initratives to meet permit-term
milestanes Inciuding tetrafits for public sites undergoing redeveiopment
o toutine repair and malnienance
Deveiopment of incentives for tetrolits on private property

Who it could appiy to?
Phase | MS4s
Pnase 1&it MS4s
Phase { & i MS4 that have waters impaiced 10r stotmwater

[ S PR PN "
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Examples of Retrofit Programs

Portland. OR
Manage 56X of starmiwater by 2040
Milwaukee, Wi
Reduce TSS by 4G¥ by 2013 10 M4 areas
Philadelphia, PA
Manage 34X of #npervinus sover aver next 20 yrars
NYC's Sustainable Stormwater Management Plan
tnprave public access 1o tributaries by 90X by 2030 and detaln or capiiite
over t butlion fallons of stormwater arnually
Use of Residual Designation Authority in the Charles River
Watershed, MA
Reduze P annua! discharge by 65%
Washington DC
Us rig Creen Bulid out Model ta identify goais to reduce stormwater
discharges to District's rivers

Examples of Chesapeake Bay
Specific Requirements

Apply the post construction standard to smaller sized newly
developed and redeveloped sites than covered by the natlonal
standard.

Expand the unwverse of regulated discharges beyond what
would occur through national provision

Establish shorter tme frames to implement retrofit
requirements and extend retrofit requirements to large
existing properties that do not discharge to a federally
regulated MS4

Require MS4s to restrict the use of fertilizers and pesticides




Industrial Program

Replace the SIC code system with the NAICS system
to mocdernize the identification of industrial
discharges covered by NPDES stormwater
regulations.

Phase Il MS4 carry out industrial program as
described in Phase | requirements.

Clarify that stormwater discharges from
government owned/operated maintenance yards
are industrial stormwater discharges.
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Analytical Methodologies

The following slides will describe the
analytical methodologies that will be applied
to develop costs and evaluate regulatory
flexibility approaches for

MS4 Expansion

New and Redeveloped sites

Retrofits

.
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Analytical Method: MS4 Expansion

GIS Spatial Analysis for each option to estimate additional
impervious cover, population, area and additional MS4s that
could be covered
Will constder development over a 30 year penod (unul 2048}

Analyze cost of MS4 Program, primarily using ICR data and
using model MS4 approach

Casts will be scaled from model site 10 regional and natianal levels for

rach exparsion option
Analyze pollutant foading reduction for MS4 expansion
options
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Analytical Method: New and
Redeveloped Sites

QOverview
Will use x mode! site and model hrm approach
Model sires igentif-ed by pingect Ivee {e g tommertat sesferddl, moved e
wit ) and geagraphig ccaiion
recdel firms w H represent linms of Grifereat sices and type Je g aestaent:zal
builders, commetcixl devefopers, er )
will consider development over a 30 year period (untit 2040)
Will consider range of controls including flood control 1o fiood
control plus water quantity/quality controls
Costs will be scaled from model site to rePlonil and national
ievels based on information on number of projects reported in
survey responses
Model projects wilf be assigned to model hims using a
probabdistic approac
Wiil conduct a screening test that accounts for both the financial
and project petformance charactenstics of businesses that would
perform projects that might be subject to ruie

1/31/2011
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Analytical Method: Retrofits

Use a model MS4 approach
Model MS4s idenufied by % impervious cover and
geographic location

Estimate cost of MS4 scale retrofit plan
Estimate cost of implementing MS4 retrofit
plan

it
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Questions pertaining to the
standards for new development

What are your suggestions on the options for the
provisions in the federal rule for new development
standards?

What are your suggestions for an appropriate size
threshold?

We have identified several possible criteria for
exceptions for the standards. Are others needed?
If, so, what are they and why are they needed?




Questions pertaining to standards
for redevelopment

What are your suggestions for the provisions in the
federal rule for redevelopment?

Should additional criteria for exceptions be
considered, beyond those identified? If so, what
are they and why are they needed?

For redeveloped sites, what factors should EPA
consider if we establish a % reduction in impervious
cover as a requirement for redevelopment?

1/31/2011

Questions pertaining to retrofits

Which MS4s should be required to develop retrofit
plans?

What are the essential components of a plan?

How should we determine the appropriate length of
time for M54s to implement the plan?

Appendix: SBA Discussion
New Development Additional Exceptions

In addition to items listed on slide 9, consider the
following exceptions in new development
Where standard cannot be met
Cost prohibitive
- Engineering restnictions {overall site size, steep slopes, sodl
characteristics, incompatibility with underground ytilities
Where standard conflicts with other policy goals and/or
state/local laws and regulations
- Local building, zoning, or land use requirements
Negative effects an ecolog:cal processes of recewing waters
Contaminated soil concerns
+ Building stability concetns
Solar power projects
$mart growth planming (zoning code conlflicts)

B~ randfathenng existing TMDLs




Appendix: SBA Discussion
Minimum Regulatory Option

Phase Il Regquirements - Gather and analyze data on
LID BMP effectiveness post-2012

Set MS4 requirements based on post-2012
analysis

Grandfather existing TMDLs

Establish guidance with goals for development,
redevelopment and retrofits (1.e., April 2010 MS4
Permit Improvement Cuide)

Iterative evaluation of demonstration projects
allowing analysis of cost and effects on water
quality criteria

1/31/2011

Appendix: SBA Discussion
Additional Questions

Compare EPA example regulations with current law
and/or minimum option (slide 28)

Discuss advantages and disadvantages of example
regulations and minimum option, including
discussion of costs and benefits.

Explain how small business and small community
costs can be minimized while achieving statutory
objectives

Comment on applicability of November 2010 TMDL
Stormwater guidance to rulemaking

10
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July 7.2010

The Honorable Lisa P. Jackson

Administrator

United State Environmental Protection Ageney
1200 Pennsylvania Avenue, NW., Room 3000
Washington, D.C. 20460

Dear Administrator Jackson:

On June 9. 2010. EPA concluded a public comment period with regard to Tong and short versions
of Owner/Developer Questionnaires (the “Questionnaires™) as part of the above-relerenced
regulatory docket. We understand the questionnaires are currently being reviewed by the Office
of Management and Budget (OMB) as required by the Paperwork Reduction Act, and that OMB
must issue a control number belore the Questionnaires can be released Lo the public.

The long Questionnaire, page 2, states that these information collection activitics are being
undertaken because “EPA™s Oflice of Water (OW) is considering revisions to the current
National Pollutant Discharge Elimination System (NPDES) regulations including the
establishment of standards for long term stormwater discharges from developed sites.” We were
very surprised (o fearn from concerned constituents that EPA plans to distribute the
Questionnaires to property owners and developers as soon as next month (August 2010). We
were alarmed to learn that in a notice published at 74 Fed. Reg. 56.191. 36,193 (col. 1) (Oct. 30,
2009). EPA stated it "intends ... to take final action no fater than November 20127 in issuing
“requirements. including design or performance standards. for stormwater discharges from, at a
minimum. newly developed and redeveloped sites.”

As vou know. stormwater discharges are not the same as discharges from industrial processes or
municipal treatment works. In 1987, Congress amended the Clean Water Act (CWA) 1o ensure
that EPA did not attempt to regulate stormwater in the same mamner as these discharges. In
doing so, Congress also provided itself with a role in the stormwater regulatory process.
Specilically. CWA scetion d02(p)(2) limits PA’s authority to issue regulations for stormwater
discharges other than a discharge associated with an industrial activity. a stormwater discharge
Irom municipal separate storni sewer systems serving populations of 100,000 or more, and a
discharge for which EPA has made a determination that it comributes to a viokiion ol'a water
quality standard or is a significant contributor of pollutants to waters oi the United States (Phase
I stormwater regulations).
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Before EPA can regulate any other discharge of stormwater, Congress has required EPA to
conduct a study to determine the nature and extent of pollutants in the discharges and to establish
procedures and methods to control the discharges to the extent necessary to mitigate water
quality impacts, and to submit a report to Congress on the results of the study. CWA section
402(p)(5). EPA conducted such a study and submitted a report to Congress. See Storm Water
Discharges Potentially Addressed by Phasc II of the National Pollutant Discharge Elimination
System Storm Water Program: Report to Congress (U.S. EPA, 1995, EPA 833-K-94-002).
Alter following the process sei forth in the CWA, EPA now regulates stormwater from small
construction sites and municipal scparate storm sewer systems in urbanized areas. (Phase 11
stormwater rcgulations),

Congress has been active in overseeing EPA's development of stormwater regulations. For
example, in 1991, Congress extended certain deadlines associated with the Phase | stormwater
regulations. See section 1068 of the Intermodal Surface Transportation Efficiency Act (P.L. 102-
240). In 1999, Congress directed EPA to submit two reports to the Committee on Environment
and Public Works in the Senate and the Committec on Transportation and Infrastructure in the
Housc of Representatives, related to EPA’s Phase Il regulations (in addition 1o the 1995 rcport
noted above) — and prohibited EPA from issuing those regulations until these additional reports
were submitted. See section 431(a) of the Departments of Veterans AfTairs and Housing and
Urban Development and Independent Agencies Appropriations Act of 2000 (P.L. 106-74).

We hope that you do not consider the study and report to Congress required under CWA scction
402(p) to be merely a paperwork exercise to be conducted concurrently with the promulgation of
regulations. EPA has previously recognized that “[rlulemaking under CWA section 402(p)(6) is
to be based on a study that EPA was directed to provide to Congress under section 402(p)(5)."
See Report 1o Congress on the Phase I Storm Water Regulations (U.S. EPA, 1999, EPA 833-R-
99-001), at 1-2. EPA also has previously recognized that “CWA section 402(p)(5) directed EPA
to provide reports to Congress on the different components of this study.” /d.

To assist in oversight of EPA’s responsibilitics under section 402(p) of the CWA, please respond
to the following questions:

1. As stated above, EPA “‘intends ... to take final action no later than November 2012 in
issuing “requirements, including design or performance standards, for stormwater
discharges from, at a minimum, newly devcloped and redeveloped sites.” 74 Fed. Reg.
56,191, 56,193 (col. 1) (Oct. 30, 2009).

a. Why has EPA established November 2012 as the date by which it intends to take final
action in issuing stormwater rcgulations for discharges {rom developed and
redeveloped sites?

b. Does EPA believe it is compelled by law that November 2012 is the deadline by
which it must issue such final requirements? 1f so, please direct us 10 the statutory
section compelling this action.



2. CWA Section 402(p)(S) provides that EPA “shall conduct a study” to for the purposes of
identifying classes of stormwater discharges not identified by Congress or otherwise
subject to current CWA regulations, and then report back to Congress on the results of
such a study. Itis our understanding that EPA has not conducted a section 402(p)(5)
study on stormwater discharges {rom developed and redeveloped sites. Further, it is our
understanding that EPA has not submitted a report to Congress on that study.

a. Does EPA plan to conduct a section 402(p)(5) study on stormwater discharges from
devcloped and redeveloped sites, and submit to Congress a report on such a study's
results? If yes, when will EPA conduct the study, complete it, and report back to
Congress?

b. Will EPA provide the public with notice and an opportunity to comment on such a
study before it is completed? If yes, when will such public notice and comment be
provided?

3. CWA Section 402(p)(5) further provides that the stormwater study must be conducted “in
consultation with the States.”

a. I'EPA is preparing a section 402(p)(5) study, when docs it plan to “consult” with the
States? Please explain the procedures and timeframe by which EPA will seck
meaningful input from the States in conducting any section 402(p)(5) study.

4. CWA Scclion 402(p)(6) provides that EPA “shall issue regulations (based on the resutts
of the studies conducted under paragraph (5)) ...."”

a. IfEPA intends to complete a section (p)}(5) study regarding stormwater discharges
from developed and redevecloped sites, when will it be completed relative to the
issuance of any proposed regulations, and relative to the issuance of any final
regulations?

b. Does EPA plan to proceed with rulemaking regarding stormwater discharges from
developed and redeveloped sites before completing the section (p)(S) study on
discharges from such sites? If yes, how will EPA’s regulations be based on such a

study?

c. When does EPA believe it will commence rulemaking proceedings regarding
stormwalter discharges from developed and redeveloped sites? Does EPA belicve it
has already commenced such a rulemaking with the publication of the notice at 74
Fed. Reg. 56,191 (Oct. 30, 2009)? If not, why not? Has EPA already commenced
such a rulemaking with some other agency action or publication?

d. Does EPA believe that a section 402(p)(5) report to Congress can be submitted afrer
EPA begins a rulemaking process that may result in the issuance of regulations under
section (p)(6)? If yes, what does EPA belicve is the role of Congress under scction

402(p)?



Forassistus with our review o LP A s stormiverer program and any related mtormation
collevtion activitics. please provide substantive responses 1o the questions ashed in this leter at
feastseven (7) before the Questionnaires are released 1o the public or within 30 davs, whichever
is carhier. along with any documentation and any ssattory or fegal support that you belicve is
Pertinent lo your answers o the questions set torth above, Furthermore, please indicate the
spectliv individualessoith EPAthat we should contaet tor Tollow -up on cach response,

Thank you for vour prompt attention to this nater.

Rilk‘dul).

James AL Inhole

Mike Crapo
Ranling Member

Ranking Member
Scenate Committee on oy irenment Subcommitiee on Waer and Wildhie
and Public Works

oL The THonorable Cass R Soastein
Administrator
Oflice of Inlormation and Rezukators Miairs, Office of Mapagement and Budget

{he Honorable Peter S Nihva
Assistant Administreator
US-1PA Ofliee o Wider
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The Honorable James M. Inhofe

Ranking Member

Comunittee on Environment and Public Works
United States Senate

Washington, DC 20510

Dear Senator Inhofe:

Thank you for your July 7, 2010 letter to Administrator Jackson, in which you requested
clarification on the steps the Environmental Protection Agency (EPA) will take under section
402(p) of the Clean Water Act (CWA) to address additional stormwater discharges.
Administrator Jackson requested that I respond to your letter.

Section 402(p) of the CWA provides a framework for the EPA to develop a
comprehensive regulatory program to address stormwater discharges. Section 402(p)(2)
identifies five types of stormwater discharges which were required to obtain a National Pollutant
Discharge Elimination System (NPDES) permit prior to October 1, 1992, EPA promulgated
regulations addressing these stormwater discharges on November 16, 1990 (55 FR 47990).
Section 402(p)(5) of the CWA required EPA, in consultation with the States, to conduct studies
on stormwater discharges that were not identified under Section 402(p)(2). Section 402(p)(6) of
the CWA provides that EPA, based on the studies required under 402(p)(5) and in consultation
with State and local officials, is required to issue regulations which designate additional
stormwater discharges to be regulated to protect water quality and establish a comprehensive
program to regulate the designated sources of these discharges. This program must, ata
minimum, (A) establish priorities, (B) establish requirements for State stormwater management
programs, and (C) establish expeditious deadlines. The program may include performance
standards, guidelines, guidance and management practices and treatment requirements, as
appropriate. EPA issued reports summarizing the studies required under Section 402(p)(5) on
February 1, 1994, March 29, 1995 and October 1, 1999. Based on the findings of these studies,
and in consultation with State and local officials, EPA promulgated regulations under 402(p)(6)
on December 8, 1999 (64 FR 68722).

EPA continues to have the authority to use section 402(p)(6) to designate additional
stormwater discharges for regulation under the CWA in order to protect water quality (sce Envt
Defense Ctr. v. EPA, 344 F.3d 832, 873-76 (9™ Cir. 2003). EPA continues to collect and analyze
information about the implementation of the stormwater program. In 2006, EPA asked the
National Research Council (NRC) to conduct a review of the NPDES stormwater program. In
October 2008, the NRC released the report Urban Stormwater Management in the United States
(The National Academies Press, 2009). The NRC report made a number of recommendations to

strengthen EPA’s stormwater program.
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On December 28, 2009, EPA announced its plans to initiate national rulemaking to
establish a comprehensive program to reduce stormwater discharges from new development and
redevelopment and make other regulatory improvements 10 strengthen its stormwater program.
In the December 28, 2009 notice, the Agency requested stakeholder input on a number of
specific issues being considered and announced a series of listening sessions. EPA also
indicated that it intends to take final action under this rulemaking by no later than

November 19, 2012.

In your letter, you asked EPA to clarify if it is required to issue regulations by
November, 2012. The CWA cstablished deadlines for EPA to issue its initial stormwater
regulations, but does not establish deadlines by which EPA must issue subsequent regulations.
However, adequate control of stormwater discharges that adversely impact water quality is a
priority for the Agency and EPA has committed to address this issue in a November 2009 Ictter
{0 the Natural Resources Defense Council and Waterkeeper Alliance. In addition, EPA has
committed to address this issue in a settlement agreement entered into with the Chesapeake Bay
Foundation on May 10, 2010 in Fowler v. United States of America, Case No. 1:09-CV-00005
(CKK) (D.Md.). Under the agreement, EPA committed to propose a rule to expand the universe
of regulated stormwater discharges and to control such discharges from, at a minimum, newly
developed and redeveloped sites, and to take final action on the proposal by November 19, 2012.

You also requested that EPA clarify if it will conduct studies under section 402(p)(S) to
support regulating additional stormwater discharges under section 402(p)(6) of the CWA, and if
50, how the timing of the studies will relate to the timing of the rulemaking. EPA is devcloping a
supplement to the Reports to Congress used to support the December 8, 1999 stormwater
regulations authorized under 402(p)(6). That report will reflect the recommendations of the
NRC and will include other scientific technical information collected by EPA since the 1999

report.

Finally, you requested that EPA clarify its plans to consult with the States as it develops
the reports required under 402(p)(5). EPA has begun the process of consulting with States,
including State representatives who are members of the Association of State and Interstate Water
Pollution Control Agencies (ASTWPCA). EPA will continue to consult with States throughout
the development of the supplemental Report to Congress. In addition, in accordance with
section 402(p)(6), EPA will consult with state and local officials throughout the rulemaking.

If you have any additional questions, please do not hesitate to contact me or your staff
may contact Greg Spraul, in EPA's Office of Congressional and Intergovernmental Relations at

(202) 564-0255.
Sincerely,
Peter S. Silva
Absistant Administrator
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July 7, 2010

The THonorable Lisa P, Jackson

Administrator

United State Environmental Protection Agency
1200 Pennsylvania Avenue, NW, Room 3000
Washington, D.C, 20460

Dear Administrator Jackson:

We write o express our concern over EPA’s ongoing efforts to compel private citizens 1o
respond to potentially burdensome questionnaires dealing with stormwater runoft from
developed sites along with financial performance unrelated to stormwater management. We are
mformed the Agency has submitted for approval from the Office of Management and Budget an
Information Collection Request (ICR) intended for Owners and Developers of commercial
property. We are troubled by this action since it appears to exceed FPAs authority under the
Clean Water Act,

Weask that you suspend any effort to scek approval for. and postpone any distribution of. this
ICR unless and until you demonstrate to our satisfaction the statutory provision(s) in the Clean
Water Act that confer appropriate authority upon EPA.

To assist you in addressing our specilic concerns we ask that you provide a response (o the
following questions and cite any statutory text. casc law or legislative history that yvou believe

supports your interpretation:

1. Section 308(a)(A) states that only “the owner or operator of any point source™ is
required to provide information under that section to 1:PA. Relative to this fact:

a. Does EPA believe its section 308 authority in distributing these Owner and
Developer questionnaires is limited to the owner or operator of a point source?

h. Does EPA believe that “developed land.” per se, is a point souree?

Can PA identify any categories or types ol “develaped Tand™ that do not qualify
as a point source?

.
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d. Docs EPA have a procedure in place to identify in advance only those potential
Owner/Developer questionnaire recipients who own or operate a statutory point
source and has EPA pre-tested the procedure’s accuracy in this instance?

e. Is there any other section in the CWA upon which EPA relics as the statutory
basis for this Owner/Developer ICR?

2. In EPA’s opinion. is post-construction. developed property an “industrial activity™
under the Clean Water Act?

3. CWA scction 502(12) defines “discharge of pollutants™ as the addition of any
pollutants from a “point source” fo a statutory “navigable water.”

a. Doces EPA believe that a federally regulated MS4 is a statutory “navigable
water™?

b. Does EPA believe that a non-federally regulated MS4 is a statutory “navigable
water™?

Again. we respectfully request that you suspend {urther action on this Owner/Developer ICR
elfort until you have fully addressed our concerns. including any necessary clarifications
following your initial response.

Thank you for vour prompt attention 10 this important matter.

Sincerely,

%%4(/%4

James M. Inhole

Ranking Member Ranking Mcember
Senate Committee on Environment Subcommittee on Water and Wildlife

and Public Works

ees I'he Honorable Cass R. Sunstein

Administrator
Officc of Information and Regulatory Affairs, Office of Management and Budgel

The Honorable Peter S. Silva
Assistant Administrator
US-EPA Office of Water



Attachment 5

(€0 Sy,
o\‘\ Qx\.

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
M@ WASHINGTON, D.C. 20460

N
"¢ prove”

’»““OHIA;V 73
AGENG!

>

JUL 3 U 2010 OFFICE OF

WATER

The Honorable James M. Inhofe

Ranking Member

Committee on Environment and Public Works
United States Senate

Washington, DC 20510

Dear Senator Inhofe:

Thank you for your letter of July 7, 2010, in which you expressed concern regarding the
Agency’s plans to survey owners and developers of property in support of the Agency's
rulemaking to address stormwater discharges from the built environment. Administrator J ackson

requested that I respond to your letter.

You asked the Agency to address questions in three areas of concern: EPA’s authority to
collect information under section 308 of the Clean Water Act (CWA); whether EPA considers
developed property to be “industrial activity;” and characterization of municipal separate storm
sewer systems (MS4s) under the CWA,

First, regarding EPA’s authority under section 308 of the CWA, EPA plans to only direct
this survey to owners or operators of point sources. Developed property generally includes
conduits to collect and transport stormwater, which is then discharged to waters of the U.S.
Therefore, owners or operators of developed sites are generally owners or operators of point
sources. EPA recognizes that there may be case-by-case instances when a developed site would
not be considered a point source, but this would depend on specific circumstances.

Second, regarding whether developed property is “industrial activity” under the CWA,
“developed property” is not “storm water discharge associated with industrial activity” under the
regulations found at 40 C.F.R. §122.26(b)(14). However, EPA is considering designating certain
developed sites as point sources of stormwater to be regulated pursuant to authority under section

402(p)(6) of the CWA.,

Finally, with respect to whether MS4s are themselves waters of the U.S., EPA defined
“municipal separate storm sewer system” as “a conveyance or system of conveyances (including
roads with drainage systems, municipal streets, catch basins, curbs, gutters, ditches, manmade
channels or storm drains) . . . that discharges to waters of the United States; designed or used for
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collecting or conveying storm water; . .." 40 C.F.R. §122.26(b)(8). Therefore discharges to
MS4s are discharges to waters of the United States.

Again, thank you for your letter. If you have further questions, please contact me or your
staff may call Greg Spraul in EPA’s Office of Congressional and Intergovernmental Relations at

(202) 564-0255.

Sincerely,

“ e S

Peter S. Silva
Abksistant Administrator



