
 
 

 

      April 3, 2015 

 

United States Department of Transportation 

Docket Management Facility 

1200 New Jersey Avenue S.E. 

W12-140 

Washington, D.C.  20590-0001 

 

Re: Docket ID Number DOT-OST-2015-0013, Geographic-Based Hiring Preferences in 

Administering Federal Awards 

 

On behalf of our 6,000 members, the American Road and Transportation Builders Association 

(ARTBA) respectfully offers these comments regarding the United States Department of 

Transportation’s (U.S. DOT’s) notice of proposed rulemaking (NPRM) concerning geographic-

based hiring preferences in administering federal-aid contracts for highway and transit projects. 

 

ARTBA’s membership includes private and public sector members that are involved in the 

planning, designing, construction and maintenance of the nation’s roadways, waterways, bridges, 

ports, airports, rail and transit systems.  Our industry generates more than $380 billion annually 

in U.S. economic activity and sustains more than 3.3 million American jobs.  In terms of 

geographic diversity, ARTBA has 35 state chapter affiliates throughout the country and members 

in every state.  

 

ARTBA heartily agrees with U.S. DOT’s assertion in the NPRM that “transportation investments 

and policies can improve access to jobs, education, and goods movement, while providing 

construction and operations jobs.”  However, we disagree that geographic and other hiring 

preferences will help facilitate these economic benefits, whether on the local, state or national 

level.  In fact, as we will describe below, local hiring preferences can function as barriers to such 

opportunity and growth. 

 

While a national perspective informs ARTBA’s comments, we also reference the submissions 

from our affiliated chapters around the country, as well as those of individual member-

companies.  In these documents you will find numerous, detailed examples of the negative 

effects from these hiring preferences, many of which are drawn from recent experience at the 

state and local levels with local hiring mandates on non-federal-aid projects.  We hope you 

carefully consider the substance and reasoning within these comments, which emanate from the 

true “job creators” in the transportation construction industry.  

 

Finally, we note the relatively short length of time U.S. DOT has allowed for comments on this 

significant new initiative.  We respectfully contend that a major change in policy such as this 

should necessitate a public comment period of longer than thirty days.  Furthermore, while the  
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Obama Administration is embarking on a “pilot program,” it is clear to all that there will be  

attempts to use this initiative as a springboard for codification of this policy change in 

procurement requirements during the next reauthorization of the federal surface transportation 

program.  Just as U.S. DOT cites the Bass Amendment to the FY 2015 transportation 

appropriations bill as a justification for this proposal, a rush to implement this new pilot 

program—without full engagement of affected stakeholders—will no doubt be used to create the 

false perception that a permanent change in federal procurement requirements is a non-

controversial or “technical” modification of previous policy.   

 

ARTBA has conferred as expeditiously as possible with our chapters and members in order to 

provide feedback for these comments, but it would have been preferable to have additional time, 

such as during a 60-day comment period, to discuss the matter with a wider array of member-

companies and chapters, especially since many of the latter groups are very busy with state 

legislative activities in the March-April time frame.  We also will explore conducting a national 

contractors survey on this issue, which would generate data useful to both U.S. DOT and 

industry. 

 

If the department is intent on implementing this pilot program, then hopefully it will also allow 

for meaningful outreach to credible stakeholders during this process.  Ideally, these will be fact-

based exchanges among the interested parties, rather than shout-fests or other emotion-laden 

spectacles.  We recognize there are strong opinions associated with this proposal on all sides.  Be 

assured that ARTBA and its members are committed to maximizing the economic benefits from 

transportation improvement projects and are always available for thoughtful discussions of how 

this can be achieved. 

 

Hiring Preferences Will Increase Costs on Projects 

 

All public and private sector partners in transportation construction programs know full well that 

funding is currently constrained on the national, state and local levels.  This is especially true 

with the federal surface transportation programs and related investment, which have been subject 

to uncertainty, short-term extensions and minimal – if any – growth in recent years (federal 

highway investment is actually $500 million less in FY 2015 than it was in FY 2011) due to 

Congress’ inability to pass a long-term reauthorization bill with additional revenue.   

 

Therefore, this is a particularly inopportune time to pursue any policy which would dilute the 

value of federal highway and transit investment.  Unfortunately, the permitting of hiring 

preferences will do exactly this, in a number of possible ways. 

 

First, when bidding on a project, all contractors seek to quantify their related risk and include it 

in their bids accordingly.  When bidding on a project with a hiring preference, they will need to 

include the costs of hiring local workers who in many cases are inexperienced in the industry and 

need significant training.  If training them within the project’s time frame is impractical and 

unsafe, then they may be given job duties which are safer and more peripheral, but largely 

unnecessary to the project itself.  Needless to say, this is an inefficient approach which will add 

to the taxpayers’ burden for the project.  Moreover, some local hiring provisions charge 

liquidated damages to the prime contractor who is not able to comply.  This can easily become 
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another quantification of risk built into the bids of contractors during the procurement process, 

ultimately raising the overall cost of the project by that amount. 

 

Ideally, contractors cultivate a stable, long-term, core workforce at their companies, on all levels.  

This helps contractors facilitate their own efficiencies and innovations, which stoke competition 

among firms and benefit the taxpayer by driving down project prices.  Again, disrupting this 

business model through hiring preferences will undermine these industry efficiencies and efforts 

to keep taxpayer costs at a minimum. 

 

Permitting these hiring preferences will also reverse U.S. DOT’s long-time interest in 

maximizing competition through the procurement process (which is of course fully consistent 

with competitive low bid provisions in federal law such as 23 U.S.C. § 112).  Many will recall 

how the current administration prided itself on the numerous projects funded by the American 

Recovery & Reinvestment Act (ARRA) that came in “under budget” when they were let.  This 

was largely because of fierce competition through the bidding process during the severe 

economic downturn. 

 

A fair reading of the 2013 legal opinion from the U.S. Department of Justice’s Office of Legal 

Counsel (OLC), on which U.S. DOT is relying to implement the pilot program, actually 

underscores this point.  Specifically, the OLC opinion states: 

 

“[OLC] believe[s] the Administrator may reasonably determine, consistent with section 

112, that [geographically-based hiring requirements do] not unduly limit competition, 

even if it may have the effect of reducing the number of eligible bidders for a particular 

contract. Generally speaking, however, state or local government requirements that 

eliminate or disadvantage a class of potential responsible bidders (and thus have a 

non-trivial effect on the pool of such bidders) to advance objectives unrelated to the 

efficient use of federal funds or the integrity of the bidding process (or to the 

performance of the necessary work in a competent and responsible manner) are 

likely to unduly impede competition in contravention of the substantive component of 

section 112’s competitive bidding requirement.” [emphasis added]  

It is also troubling that this reversal in policy will severely undercut the very essence of federal 

stewardship on federal-aid projects.  While state and local agencies play the key role in 

prioritizing, planning, designing and procuring these projects, the federal-aid programs require 

that they be delivered in an efficient manner, through a procurement process that is free of local 

political pressures and biases.  (Thus the wisdom of Congress in requiring a competitive low bid 

process under 23 U.S.C. § 112.) 

 

Unfortunately, the pilot program will enable local political priorities and demagoguery to 

influence federal-aid project delivery.  For example, in the height of absurdity, the city of Akron, 

Ohio, has sought to implement a 50 percent local hiring requirement on certain non-federal-aid 

projects.  When no private sector contractor in their right mind chose to pursue these projects, the 

mayor of Akron began to pursue formation of a city-owned construction company, intending to 

devote millions in public funds to put a handful of local residents to work, at best.  ARTBA and 

our members are obviously very concerned that U.S. DOT’s pilot program will only serve to 

ratify these types of boondoggles. 
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Finally, the administrative costs of implementing a geographic or other type of hiring preference 

(such as verifying the residency of potential workers, investigating potential fraud in 

representation of their domicile by these individuals, and the like) will only add to the taxpayers’ 

burden on these projects.  Once again, contractors will add to their project prices to account for 

risk relating to their own liability in this regard.  

 

The Pilot Program Mischaracterizes the Transportation Construction Workforce 

 

It is unfortunate that the U.S. DOT pilot program appears to assume that any individual, by 

simple virtue of his/her place of residence, is therefore immediately ready to work on a 

transportation improvement project.  There is an implicit notion that these are universally low-

skill positions, when in fact many of them utilize technology and equipment that require 

significant training and experience. 

 

Even more importantly, safety is the prime value for all transportation contractors.  An unskilled 

or unqualified worker on a project can lead to tragic results, whether for that individual, his or 

her colleagues, or the traveling public.  Recently, U.S. DOT, state and local transportation 

agencies, ARTBA and other groups conducted the annual National Work Zone Safety 

Awareness Week, a critical effort to promote safe practices in and around these dangerous 

workplaces.  Moreover, ARTBA continues to coordinate the National Work Zone Safety 

Clearinghouse and numerous safety training programs for the industry.  ARTBA partners with 

various insurance and surety companies in offering their programs to our members, all of which 

reinforce the paramount importance of safety. 

 

All the individuals and entities involved in these safety efforts would agree it is a most hazardous 

practice to introduce personnel into a work zone who are not trained or properly self-aware.  

Besides the potential human cost in terms of injuries or even death, which is obviously the 

unparalleled concern, contractors are also evaluated on their safety record for purposes of future 

bidding, insurance and surety.  Given all of these serious concerns, a prime contractor required to 

hire an untrained local resident would likely station that individual away from the active work 

site, with job responsibilities minimally related to the more challenging tasks at hand.  Of course, 

once again, this would result in additional, unnecessary costs for the taxpayer.     

 

As noted above, contractors work hard to develop and maintain a stable, talented workforce.  By 

the very nature of the transportation construction market, these individuals may need to travel 

citywide, countywide, statewide or even nationwide to work from project to project for the same 

employer.  This may seem inconvenient, but in fact there is a tremendous degree of job 

satisfaction among these professionals.  Also, the economic benefits they generate through their 

continued employment are obvious. 

 

In contrast, local hiring preferences appear to contemplate a more itinerant, unskilled workforce 

on transportation improvement projects.  Workers should have the opportunity to work on 

projects to which they are willing to travel.  However, geographic-based preferences could 

disqualify an otherwise acceptable worker from a job simply because of where that worker 

resides.  Additionally, should local hiring preferences become accepted practice, many ARTBA 

member-companies can envision terminating workers from project to project on a more frequent 
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basis.  Unpleasant as it is, this reality is clearly counter to the intent behind U.S. DOT’s pilot 

program. 

 

Another concern is how geographic-based hiring requirements would impact existing efforts to 

hire minorities, women and veterans.  These may emanate from the project’s public owner or, in 

many cases, may be a voluntary, community-based effort of the contractor itself.  These outreach 

programs have worked well on many major projects in recent years.  Several large contractors 

simply consider it good business to implement an aggressive local hiring program within its 

existing parameters for workforce development, training and safety practices.  However, as a 

voluntary effort, they can price and include it in their project costs in the most efficient way, 

without concern of hiring unnecessary new employees or paying liquidated damages for non-

compliance. 

 

There are also existing examples when mandated local hiring on non-federal-aid projects has 

undermined diversity.  Some contractors in major cities have reported being forced to disband 

diverse work crews because local hiring requirements are applied on a ward-by-ward or zip code 

basis, sometimes within the same project.  A literal interpretation of a geographic-based hiring 

preference under these circumstances could require a job crew to be broken up on multiple 

occasions during a single construction project.  There is resulting harm to diversity, cost 

containment and worker stability. 

 

SEP-14 Is an Inappropriate Mechanism to Pursue This Type of Policy Objective 

 

The Federal Highway Administration (FHWA) launched “Special Experimental Project No. 14 – 

Innovative Contracting” (SEP-14) in 1990.  Its objective, then as now, has been to “evaluate 

‘project specific’ innovative contracting practices, undertaken by State highway agencies, that 

have the potential to reduce the life cycle cost of projects, while at the same time, maintain 

product quality.”  

 

Over the years, FHWA has approved particular federal-aid projects involving various innovative 

contracting practices in pursuit of this purpose.  These have included projects utilizing cost-plus-

time bidding, lane rental, design-build, warranties, indefinite quantity/indefinite delivery (IDIQ), 

alternative pavement-type bidding, no excuses bonuses, lump sum bidding, best value, system 

integrator contracts, construction manager general contractor (CMGC) and performance-based 

contractor prequalification, to cite some examples.  ARTBA has participated in spirited 

discussion with FHWA and other entities on many of these contracting methods and looks 

forward to continue doing so. 

 

Regrettably, it is simply laughable on its face to use SEP-14 as the mechanism to conduct the 

local hiring pilot project and potentially approve those types of provisions.  No coherent 

interpretation of SEP-14’s objective to “reduce the life cycle cost of projects, while at the same 

time, maintain product quality” would contemplate pursuing social and political goals such as 

those relating to local hiring.   Even the youngest viewer of Sesame Street is familiar with the 

segment called “Which One Doesn’t Belong?”  The pilot program certainly fails that test here. 
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It is unfortunate that U.S. DOT has chosen to use SEP-14, which serves an important purpose, as 

a potential means of pursuing its own current policy priorities while evading Section 112.  This 

sets a very troubling precedent as well, one that may well draw scrutiny from some in Congress. 

 

It should also be noted that U.S. DOT intends to use equivalent programs of the Federal Transit 

Administration (FTA) to evaluate and possibly approve hiring preferences for those types of 

projects.  While we will not address the issue in detail here, we believe this would extend those 

FTA programs well beyond their stated objectives as well. 

 

The Pilot Program Will Likely Lead to Constitutional Issues 

 

U.S. DOT should also be wary of possible constitutional issues in any particular geographic-

based hiring preferences.  Restricting an individual’s right to work or a company’s right to hire 

based solely on where the person or company is located could raise issues under multiple 

sections of the U.S. Constitution.  Specifically, the Commerce, Privileges & Immunities and 

Equal Protection clauses could all be triggered.  While ARTBA understands OLC has indicated 

certain geographic-based hiring programs could be acceptable, the majority of that analysis was 

focused on impacts to the competitive bidding process, not possible constitutional violations.  

There are multiple instances of geographic-based hiring programs being struck down because of 

constitutional concerns.  If the pilot program does go forward, U.S. DOT should carefully 

examine all proposed programs to ensure they pass constitutional muster. 

 

The Department’s Regulatory Analysis of the Pilot Program is Flawed 

           

Finally, ARTBA strongly disagrees with U.S. DOT’s analysis of the pilot program under 

Executive Order 12866.  This requires agencies to consider multiple factors when proposing 

regulations, including: 

 

 designing regulations in the most cost-effective manner to achieve the regulatory 

objective; 

 assessing both the costs and the benefits of the intended regulation;  

 basing decisions on the best reasonably obtainable scientific, technical, economic, and 

other information concerning the need for, and consequences of, the intended regulation. 

 avoiding regulations that are inconsistent, incompatible, or duplicative with its other 

regulations or those of other Federal agencies; and 

 tailoring regulations to impose the least burden on society, including individuals, 

businesses of differing sizes, and other entities (including small communities and 

governmental entities), consistent with obtaining the regulatory objectives, taking into 

account, among other things, and to the extent practicable, the costs of cumulative 

regulations. 

 

In its analysis of the proposed rule, U.S. DOT states that geographic based hiring programs 

would “not be a significant regulatory action within the meaning of Executive Order 12866” and 

“the economic impact of this rulemaking would be minimal.”  For the reasons stated above, 

ARTBA urges U.S. DOT to reassess these conclusions.  The proposed rule would drive up the 

costs of public transportation improvements, jeopardize worker safety and possibly either 
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conflict or run counter to existing regulatory requirements designed to achieve a diverse 

workforce. 

 

Conclusion 

 

ARTBA does not support U.S. DOT’s pilot program and believes that, even under the standard 

of OLC’s legal opinion which the department is adopting, it will be impossible to permit hiring 

preferences without their “unduly limiting competition.”  Instead, ARTBA urges U.S. DOT to 

focus on voluntary efforts designed to maximize both the economic growth and job-creating 

opportunities presented by transportation construction.  Many of these programs, as outlined in 

comments submitted by ARTBA’s chapters, have worked well in facilitating the hiring of target 

groups. 

 

Ultimately, ARTBA believes the nation would be far better served by U.S. DOT’s focusing its 

energies on developing and building support for a long-term, stable proposal to grow federal 

Highway Trust Fund revenues. This would allow the country to maintain and grow its 

transportation infrastructure network, as well as the workforce building and maintaining it.  On 

this topic, while we appreciate the Administration’s suggestion of utilizing repatriated overseas 

revenue for this purpose, that plan falls short in a number of areas: it will not be enacted by this 

summer—if ever—when the trust fund will again face a revenue shortfall; and it is not a long-

term proposal, as the Highway Trust Fund would find itself in a worse fiscal circumstance six 

years from now than it is in today. If the goal of a permanent stabilization and growth of 

Highway Trust Fund revenues can be achieved, jobs in all geographic locations, and of many 

types and skill levels, will follow.  We appreciate the efforts of Secretary Foxx and the 

department in this regard, and suggest that it will better achieve the objective of widespread 

economic opportunity than will the local hiring pilot program. 

 

As always, ARTBA stands ready to participate in meaningful discussion on these important 

issues.  Thank you for considering these views. 

 

Sincerely, 

      
T. Peter Ruane 

President & C.E.O    

 

 


