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Agenda

• CDC Vaccination Guidelines
• EEOC Vaccination Guidelines
• Wellness Program Regulations
• Vaccination Policies
• Practical Tips



Vaccinations – 4 Strategies

• Mandate

• Incentivize

• Trace

• Educate





CDC’s Interim Guidance

• Applies to people more than 2 weeks after being “fully vaccinated”

• Around other vaccinated people = no mask, no distancing

• Vaccinated and exposed = no quarantine, no testing

• Vaccinated and exposed in high-density workplace = no quarantine, but 
get tested and following screening

• Vaccinated in public = mask up and physical distancing

*For all, if you have any symptoms, other measures apply*



Employers Should Consider

1. Update protocols and flowcharts
• Contact tracing
• Quarantine
• Testing

2. Consider whether and how to track which employees have been 
vaccinated

3. Revisit whether to encourage or incentivize employees



EEOC Guidance on Mandatory Vax

• The EEOC issued guidance in December 2020 regarding 
COVID-19 vaccinations  

• Ok to give. The administration of the vaccine is not an ADA 
“medical examination” (K.1) nor does it implicate GINA (K.8)

• Ok to ask.Asking employees to show proof of vaccination is 
not a disability-related inquiry under the ADA (K.3)

• Asking an employee why he or she did not get the vaccination may
be okay

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws


EEOC Guidance on Mandatory Vax

• Maybe ok to require. Employers may require vaccinations 
subject to providing reasonable accommodations for 
disabilities and sincerely-held religious beliefs (K.5 and K.6)

• But, you may not screen out or exclude employees from the 
workplace unless you show that an unvaccinated employee “would 
pose a direct threat due to a ‘significant risk of substantial harm to 
the health or safety of the individual or others that cannot be 
eliminated or reduced by reasonable accommodation” (K.5)

• If an employee is excluded from physically entering the workplace, 
you should consider other accommodations and leave rights 
(telework, leave, etc.) before terminating employment (K.5)



EEOC Guidance on Pre-Screening Questions

• EEOC Guidance concludes that while administering the 
vaccine is not restricted by federal employment laws, certain 
pre-screening questions may be:

• Pre-screening questions likely to elicit information about a disability 
may be covered by the ADA, meaning that you may only ask them if 
they are “job-related and consistent with business necessity” 
(K.1 and K.2)

• Exception: If vaccines are offered on a voluntary basis (and 
answering the pre-screening questions is voluntary) (K.2)

• Exception: If employees receive the vaccine from a third-party that 
does not have a contract with the employer (K.2)

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws


EEOC Guidance on Pre-Screening Questions

• EEOC states that pre-screening questions may be limited by GINA if 
they elicit information about genetic information (e.g., family histories) 
(K.9)

• GINA does not prohibit an individual’s own healthcare provider from asking 
questions about genetic information, but would prohibit an employer-
contracted provider from doing so (K.9)

• Employers may wish to consider asking for proof of vaccination instead and 
advise employees they need not provide genetic information. Any genetic 
information received in response “will be considered inadvertent and therefore 
not unlawful under GINA” (K.9)

Bottom line: Consider a voluntary program or mandating 
vaccines through employees’ own providers

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws


ADA’s Wellness Program Rules

• Paused on inauguration day
• Long time coming and NOT directly related to COVID-19 or 

the vaccine
• May impact what incentives employers can provide to 

employees to get them to vaccinate



HIPAA’s Wellness Program Rules

• Participatory program: incentive not related to a health status factor
• Health-contingent: incentive is related to a health status factor

• Activity-only: requires completion of an activity that may be difficult or 
impossible for someone with an adverse health status factor

• Outcome-based: requires attainment of a certain outcome related to an 
adverse health status factor

• Health-contingent programs must meet a few criteria, most notably:
• Reasonable alternative standard requirement: must provide an alternative 

method for employee with adverse health status factor to obtain the incentive
• Limitation on incentives: maximum incentive is 30% of the total cost of 

coverage



ADA’s Proposed Wellness Program Rules

• ADA rules apply when the wellness program makes a disability-related 
inquiry or requires a medical examination

• If the wellness program is “part of” a group health plan, and meets 
HIPAA’s wellness program rules, then it is deemed to satisfy the ADA’s 
incentive limits

• If the wellness program is not “part of” a group health plan, then the 
incentive may only be de minimis (water bottle or gift card of minimal 
value)

• These rules are only proposed—final rules will likely be a long time 
coming



• Providing or paying for the vaccine likely creates an ERISA-covered 
group health plan

• Alternatively, just asking for proof of vaccination does not create an 
ERISA plan

• Providing incentives to receive a vaccine (employer-provided or not) 
likely triggers HIPAA’s wellness program rules

• Incentive limitation: 30% of the total cost of health plan coverage
• Reasonable alternative standard: employees with an adverse health status factor 

must be provided an alternative way to earn the incentive
• Incentives are likely taxable income to employees: cash and gift cards, no 

matter how small, are always taxable

Effect of Wellness Program Rules on COVID 
Vaccination Policies



Mandatory Vaccinations?

• Common in some industries
• E.g., healthcare, childcare

• Uncommon in other industries
• But there has been a growing trend regarding flu vaccines

• State laws vary
• Some states require mandatory vaccines for certain healthcare workers 

(e.g., influenza, HepB)
• Some states require certain employers to offer vaccines
• Some states (e.g., Oregon) prohibit healthcare employers from mandating 

vaccines
• Many states have no statutory barriers…yet (but several proposed)



What About Mandatory COVID Vax?
• Mandatory flu and other vaccines 

have generally been permitted, 
subject to ADA/Title VII/OSHA 
protections

• Potential for favorable legislation 
due to pandemic

• Pandemic direct threat under 
ADA may weigh in favor

• This is not a flu vaccine –
employee and public concerns 
heightened

• Vaccine specifics uncertain

• May prompt conflicting state 
legislative responses

• Need for CONFIDENTIALITY



Discipline and Enforcement

• Are you willing to discharge 
employees who refuse to vaccinate?

• Would you be able to replace 
discharged employees to operate 
effectively?

• Consider incentives for opting into a 
vaccination program rather than 
punishment for those who opt out



Are Mandatory Policies Legal?

• YES…But, employees may request an accommodation for a 
covered disability or a sincerely held religious belief

• Four stages:
• Employee requests an accommodation for Covered Disability or 

Religious Belief
• Employer and employee engage in Interactive Process (exchange 

information)
• Determine availability of Reasonable Accommodation(s)
• Determine whether an accommodation creates an Undue Burden



Personal or ethical objections to vaccines in general do 
not require accommodation



However, bona fide safety objections might provide 
protection from retaliation . . .



mRNA Vaccine Safety Concerns
• Many Americans do not plan to get the 

vaccine

• Employers should be prepared for 
objections, accommodation requests, 
and refusals

(https://www.sciencemag.org/news/2020/06/just-50-
americans-plan-get-covid-19-vaccine-here-s-how-win-over-
rest)



Processing Accommodation Requests

• Be prepared to review multiple requests for 
accommodation, if mandating vaccination

• Fact-intensive process
• Requires case-by-case review of job requirements, 

available accommodations, and undue hardship analysis
• “Interactive process”
• Document, document, document!

• May result in lawsuits, even if the request is handled 
properly



Examples of Accommodations

• Whether an accommodation is “reasonable” depends on the job 
and is a case-by-case analysis

• For example, a face covering instead of vaccination may be 
reasonable for workers in cubicles with little shared space, but 
would not be reasonable for a frontline healthcare worker in 
constant and close contact with patients or barbers/hairdressers, 
etc.



Examples of Accommodations (cont’d)

• Other potential accommodations
• Vaccines without objectionable material 

(i.e., egg, swine, or fetal material)
• Face coverings and physical distancing
• Reassignment to areas or departments with 

lower risk
• Leaves of absence
• Remote work

• Don’t use termination of employment as an 
option, without misconduct of some kind



Other Risks and Considerations

• Side Effects
• Will you allow paid time off for adverse effects?
• Workers’ comp or tort claims could result (check insurance 

coverage)
• What internal messaging and education should you provide to 

employees?
• Will you be able to staff and schedule as needed if recipients feel 

sick after the vaccination?
• Should you stagger the vaccinations?



Other Risks and Considerations (cont’d)

• Union Considerations
• Address collective bargaining obligations in advance of a vaccination 

becoming available and before the company decides or 
communicates its company-wide vaccination policy

• Be aware of “concerted activity” in union and non-union 
workplaces

• PREP Act Protections
• Generally protects those administering, dispensing, distributing, 

providing, or using a COVID-19 vaccine
• Does not protect employers from failing to protect employees 

from COVID-19!



Finalize Your Policy (or Communication) Now

• Develop policies for administration and enforcement, 
including: 

• Process for ensuring confidentiality;
• Process for reviewing accommodation requests (including 

medical exemption and religious exemption request forms); and 
• Process for implementing protective measures for refusals or 

issuing discipline for violations.

• Consider incentives to vaccinate, such as small bonuses, 
gift cards, extra paid time off, or other rewards



Communications and Messaging

• Develop positive employee 
communications

• Manage internal and external messaging
• Implement education plans that explain the 

company’s decision in terms of health and 
safety of its employees

• Provide timely information and updates



Communications and Messaging (cont’d)

• Train supervisors and company spokespersons on how to 
address questions regarding the company’s vaccination policy

• Organize a COVID-19 team or individual who can handle questions 
regarding the policy

• Determine how to communicate the company’s vaccination 
policy to the public, including customers, guests, clients, 
vendors, patients, etc.



Plan for Success

• Study and track emerging PHA guidance, regulatory 
initiatives, and legislative action as vaccine distribution 
advances

• Stay flexible . . . this could be a bumpy road ahead

• Determine available distribution methods in your jurisdiction
• Determine if company objectives can be sufficiently met through a 

well-structured voluntary program
• Know your employee population

• Employees expressing safety concerns?
• Union activity?
• Anti-vaxxers or lobbying for vaccine access?



Plan for Success (cont’d)

• Plan ahead of time for how you will handle 
accommodation and exemption requests 

• Prepare an education campaign for employees in advance
• Leadership videos
• Online learning modules/FAQs
• Make timely updates to policies/availability of doses
• Use vaccine safety data
• Reference CDC educational materials, available at 

https://www.cdc.gov/vaccines/covid-19/index.html

• Be prepared for controversy!

https://www.cdc.gov/vaccines/covid-19/index.html


Helpful Vaccine Resources
• Ogletree Deakins COVID-19 Resource Center
• Ogletree Deakins Sample Vaccine Program Policy
• Ogletree Deakins Vaccine Distribution 50-State Survey

https://ogletree.com/coronavirus-covid-19-resource-center/
https://ogletree.com/app/uploads/covid-19/Ogletree-COVID-19-Vaccination-Policy-Flyer.pdf


Next from OSHA …

• Emergency Temporary Standard (ETS) by March 15?



Thank You!
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