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The Basics of Executive Order 14042

THIS IS SEPARATE AND DISTINCT FROM THE OSHA EMERGENCY TEMPORARY
STANDARD (ETS) FOR 100+

• Executive Order (EO) 14042 (issued on September 9, 2021) applies to 
some federal contractors and subcontractors for services

• EO 14042 does not rely on OFCCP definitions of “federal contractor” or 
“subcontractor”
– Note unique situations like state highway projects

• Requires vaccinations (or accommodations) for covered employees – there 
is no testing alternative 



The Basics of EO 14042

1. COVID-19 vaccination of covered contractor employees, except in 
limited circumstances where an employee is legally entitled to an 
accommodation

2. Compliance by contractors, including covered contractor employees 
and visitors, with the Guidance related to masking and physical 
distancing while in covered contractor workplaces

3. Designation by covered contractors of person(s) to coordinate 
COVID-19 workplace safety efforts at covered contractor 
workplaces

4. Flow down language for subcontracts



How it started

Covered contract – means any 
new contract or contract-like 
instrument that includes the 
clause described in Section 2(a) 
of the executive order for 
services above $250,000.

How it’s going

Agencies are being strongly 
encouraged to incorporate a 
clause requiring compliance with 
this Guidance into existing 
contracts that are not covered or 
directly addressed by the 
executive order because the 
contract is under $250,000 or is a 
contract or subcontract for the 
manufacturing of products.



Who are covered employees? 
A three-tiered analysis

• “Covered contractor employee means” any full-time or part-time 
employee of a covered contractor working on or in connection with
a covered contract or working at a covered contractor workplace. 
– This includes employees of covered contractors who are not themselves 

working on or in connection with a covered contract.  
– An individual working on a covered contract from their residence is a covered 

contractor employee, and must comply with the vaccination requirement for 
covered contractor employees, even if the employee never works at either a 
covered contractor workplace or federal workplace during the performance 
of the contract.



Hypothetical – three employees

1. One works at a site in Dallas performing 
directly on the covered contract

2. One works in the contractor’s Miami 
office managing the worker in Dallas

3. One works remote in Illinois providing 
technical support on the contract 
approximately 15% of her time

Tier 1 – Employees working “on” the contract



• “Employees who perform duties necessary to the performance of the covered 
contract, but who are not directly engaged in performing the specific work 
called for by the covered contract, such as human resources, billing, and legal 
review, perform work in connection with a Federal Government contract.”

• Hypo: HR, legal, billing, benefits, payroll, etc. are centralized at locations around 
the United States. There are 75 total centralized support staff, and the 
contractor is not able to separate out who supports which contracts/functions. 

3 + 75 = 78 covered employees 
Tier 1 + Tier 2 “on or in connection with”

Tier 2 – “in connection with”



• The workplaces of the 78 employees from steps 1 + 2 now “infect” 
their work locations as a “covered workplace.”

• Hypo:  They work at 13 different locations. Those locations have 2,400 
(other) employees.

3 + 75 + 2,400 = 2,478 total “covered employees”

Tier 3 – “working at a covered workplace” 



Hypothetical –Variations on Step 3

• Employer has offices on two separate and unrelated floors of a building –
the 5th and 48th floors. There are Tier 1 and Tier 2 employees on the 48th 
floor, but not on the 5th floor.  Who is covered?
– Shared elevators and lobby = all covered per the Guidance

• One of employer’s buildings is a campus-like setting. There are three 
buildings, and only one has Tier 1 and Tier 2 employees.  Who is covered?
– Can the employer affirmatively determine that none of its employees in the separate 

buildings will come in contact with a covered employee during the entire period of 
performance of the contract?

– If they cross paths or share “lobbies, security clearance areas, elevators, stairwells, 
meeting rooms, kitchens, dining areas, and parking garages,” they are also covered. 



How it started How it’s going



Vaccination Requirements – Documentation

• The covered contractor must review its covered employees’ 
documentation to prove vaccination status. 
– A copy of the record of immunization from a health care provider or pharmacy;
– A copy of the COVID-19 Vaccination Record Card (CDC Form MLS-319813_r, 

published on September 3, 2020);
– A copy of medical records documenting the vaccination;
– A copy of immunization records from a public health or State immunization 

information system; or
– A copy of any other official documentation verifying vaccination with 

information on the vaccine name, date(s) of administration, and the name of 
health care professional or clinic site administering vaccine. 



Vaccination Requirements – Documentation

• Covered contractors may allow a digital copy of such records, including, 
for example, a digital photograph, scanned image, or PDF of such a 
record. 

• “An attestation of vaccination . . . is not an acceptable substitute.”



Recordkeeping

• The Guidance does not contain a record retention requirement, 
requiring only that the employer must review the vaccine records.

• Options
– Elect to keep and store vaccine records through a controlled medical record 

system

– Create a log of reviews
 At a minimum, track employee identification, reviewing official, date reviewed, date(s) of 

vaccination, type of vaccination.

 Dates and types of vaccinations may be necessary in the future if there are any booster 
or expiration requirements that later go into place. 



Masking (and physical distancing) requirements for 
fully vaccinated employees and visitors
High or Substantial Rates

Exceptions (very narrow)

Low or Moderate Rates

Physical Distancing

• Fully vaccinated people must 
wear a mask in indoor settings, 
except for limited exceptions.

• Accommodations
• Alone in an office with floor to ceiling walls 

and a closed door
• A limited time when eating or drinking and 

maintaining appropriate distancing
• Activities in which a mask may get wet
• High intensity activities or health risks (see 

CDC guidance)

• Fully vaccinated people do not
need to wear a mask. 

• Fully vaccinated individuals do 
not need to physically distance 
regardless of the level of 
transmission in the area.



Not fully vaccinated at a covered workplace 

• Individuals who are not fully vaccinated must wear a mask indoors and in 
certain outdoor settings (see below) regardless of the level of community 
transmission in the area. 
– Crowded outdoor settings 
– During outdoor activities that involve sustained close contact with other people who 

are not fully vaccinated
– More information is available on these requirements from the CDC

• To the extent practicable, individuals who are not fully vaccinated should 
maintain a distance of at least six feet from others at all times, including in 
offices, conference rooms, and all other communal and work spaces. 

• Seemingly includes those employees who receive a vaccine exemption 
accommodation



What has to occur by the effective date of the 
new requirement?

• Compliance requires that covered 
employees be “fully vaccinated” when 
requirement is included in covered 
contract.

• Employees are considered fully 
vaccinated for COVID-19 two weeks 
after they have received the second dose 
in a two-dose series, or two weeks after 
they have received a single-dose vaccine. 

• There is currently no post-vaccination 
time limit on fully vaccinated status.



How long do we have to comply?

• Contract clause inclusion is mandatory for executive agency contractors 
after November 14, 2021.

• Requirement for vaccinations: covered contractor employees must be fully 
vaccinated no later than December 8, 2021.
– The key issue is: when is your contract “covered”?

• After December 8 compliance, all (newly) covered contractor employees 
must be fully vaccinated by the first day of the period of performance on a 
newly awarded covered contract, and by the first day of the period of 
performance on an exercised option or extended or renewed contract 
when the clause has been incorporated into the covered contract.



Accommodations

• Process is the same here as for other accommodations under the ADA or Title VII 
• Get a process ready: request forms, assign team to review requests, develop 

approach to common religious exemption requests
• Possible vaccine accommodations:

– Testing (while not available generally under EO 14042, it is possible this could be an 
accommodation for qualifying employees – EO and Guidance do not address)

– Masking + social distancing (also required for all in many places under the EO)
– Remote work or reassign to non-federal
– Leave of absence (but consider the precedent set for future accommodations)

• Standard to establish “undue hardship” is lower for religious accommodations 
than for disability accommodations
– Depends on the specifics of the job



• The designated individual(s) must ensure that information on required COVID-19 
workplace safety protocols is provided to covered contractor employees and all 
other individuals likely to be present at covered contractor workplaces, including 
by communicating the required workplace safety protocols and related policies by 
email, websites, memoranda, flyers, or other means and posting signage at covered 
contractor workplaces that sets forth the requirements and workplace safety 
protocols in this Guidance in a readily understandable manner. 

• This includes communicating the COVID-19 workplace safety protocols and 
requirements related to masking and physical distancing to visitors and all other 
individuals present at covered contractor workplaces. The designated individual(s) 
must also ensure that covered contractor employees comply with the 
requirements in this Guidance related to the showing or provision of proper 
vaccination documentation. 

Designation of person(s) to coordinate and 
implement compliance



Effective only after incorporated in contract
Watch for “Class Deviation”

ENSURING ADEQUATE COVID-19 SAFETY PROTOCOLS FOR 
FEDERAL CONTRACTORS (OCT 2021) (DEVIATION) 
(a) Definition. As used in this clause – United States or its outlying areas 

means — (1) The fifty States; (2) The District of Columbia; (3) The commonwealths of Puerto Rico and the 
Northern Mariana Islands; (4) The territories of American Samoa, Guam, and the United States Virgin Islands; and 
(5) The minor outlying islands of Baker Island, Howland Island, Jarvis Island, Johnston Atoll, Kingman Reef, Midway 
Islands, Navassa Island, Palmyra Atoll, and Wake Atoll. 

(b) Authority. This clause implements Executive Order 14042, Ensuring 
Adequate COVID Safety Protocols for Federal Contractors, dated 
September 9, 2021 (published in the Federal Register on September 
14, 2021, 86 FR 50985).





Other Issues

• Timeline of policy implementation to be able to comply when needed
• Flow down language to subcontractors
• This is a living rule – it is subject to change and the interim FAR clause 

unilaterally binds the contractor to those changes, requiring constant 
monitoring of the Task Force’s FAQs until the permanent FAR is 
issued

• Enforcement? 



A Quick Word on OSHA’s ETS

• White House is reviewing the ETS
• Contents are not yet public
• Meetings with business groups, but they don’t get to see the content
• Effective up on publication in the Federal Register, but could have 

delayed compliance dates
• Legal challenges expected by petitions to the federal circuit courts
• State law conflicts - TX example
• Enforcement in the usual manner OSHA enforces any standards
• Contested citations reviewed by OSHRC



LinkedIn Postings on OSHA Topics

• Inspections
• Citations
• Informal settlement 

conferences
• Contesting citations
• Litigating citations
• OSHRC
• OSHA updates: what 

ETS?
• Enforcement trends
• Policy and people

“These posts are one of the most useful things I see on Linked In 
and I am updating my manager training on inspections yet again.” 
– Corporate Safety Director

linkedin.com/in/phillipbrussell



Dirty Steel Toe Boots Podcast

Dirty Steel-Toe Boots: A Podcast for Employers about 
OSHA Enforcement—1, Podcast Launch and 4 Starter 
Tips

Dirty Steel-Toe Boots, Episode 2: Who Is OSHA?

Dirty Steel-Toe Boots, Episode 3: Why Is OSHA Here?



Firm Resources, Publications, and Updates
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