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December 20, 2023 
 

VIA ELECTRONIC SUBMISSION 
 
Hon. Douglas L. Parker 
Assistant Secretary of Labor for Occupational Safety and Health 
U.S. Occupational Safety and Health Administration 
200 Constitution Ave. NW 
Washington, D.C. 20010 
 
RE: Heat Illness and Injury Small Business Regulatory Enforcement Fairness Act (SBREFA) Panel 
Materials (Docket No. OSHA-2021-0009-1059).   
 
 
Dear Assistant Secretary Parker: 
 
On behalf of the American Road & Transportation Builders Association (ARTBA) and our more than 
8,000 members in the transportation construction industry, we respectfully submit the following 
comments to the U.S. Occupational Safety and Health Administration (OSHA) on its Small Business 
Regulatory Enforcement Fairness Act (SBREFA) panel materials concerning potential heat illness and 
injury prevention regulations.1 Our members include transportation construction firms of all sizes 
and disciplines, all fully committed to safe, efficient and cost-effective delivery of projects, including 
those funded by the Infrastructure Investment & Jobs Act. Safety remains the top priority for ARTBA 
and our members. Even one workplace incident – including any related to heat exposure – is one 
too many. Therefore, ARTBA welcomes the opportunity to offer comments on OSHA’s heat injury 
and illness SBREFA materials and encourages the agency to consider these suggestions when 
drafting its proposed rule. 
  

Background 
 

ARTBA represents members in all facets of the transportation construction industry, including 
contractors, materials suppliers, state and local transportation agencies, planning and design firms, 
safety and equipment manufacturers and more. Safety is at the forefront of everything ARTBA and 
its members do. ARTBA has actively engaged, and enjoyed its relationship, with OSHA in developing 
regulations that enhance the safety of transportation construction worksites. In developing these 
comments, we have consulted with both small and large businesses within the membership. They 
all share similar concerns with OSHA’s potential rulemaking. 
 
On October 27, 2021, OSHA published an advance notice of proposed rulemaking to solicit data and 
comments on a potential heat illness and injury prevention safety standard. At that time, ARTBA 
and our partner organizations emphasized that the various segments of the construction industry – 

 
1 See OSHA SBREFA Panel Materials, h6ps://www.osha.gov/heat/sbrefa. 
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including that which ARTBA represents – already take substantial, proactive measures to address 
heat-related hazards.2 For example, ARTBA and the National Asphalt Pavement Association (NAPA) 
jointly developed a publicly-available “Heat Illness and Injury Prevention Toolkit.”3 Comments filed 
on the notice also emphasized that an 80-degree heat trigger is impractical as a nationwide 
regulatory standard. Instead, ARTBA urged OSHA to focus on training for workers, and make sure 
that regulatory approaches are simple and easy to implement.4  
 
On August 25, 2023, OSHA convened a SBREFA panel comprised of small businesses potentially 
impacted by the standard.5 ARTBA Board member and small business owner Meg Rietschlin 
participated as a small entity representative (SER) during the panel process. On Sept. 7, Ms. 
Rietschlin offered detailed testimony regarding the transportation construction industry’s 
perspective on the potential rulemaking. In addition to her participation in the SBREFA video 
conference, Ms. Rietschlin also provided written comments. 6 

 
ARTBA’s Comments 

I. OSHA has not offered transparent data to support the issuance of a broad safety 
standard. 

 
OSHA’s SBREFA panel materials provided stacsccs stacng that between 2011 and 2020, 33,890 
workplace heat injuries and illnesses occurred, to the extent these employees needed cme away 
from work.7 The agency further states that exposure to environmental heat has caused 999 fatalices 
among U.S. workers from 1992 to 2021. While OSHA contended this data juscfies its new heat injury 
and illness regulatory inicacve, it does not specify the industries in which these incidents occurred. 
There is also no informacon as to how, when, and where these deaths took place. ARTBA 
recommends that to meet its burden for demonstracng the need for these accons, OSHA provide 
industry-specific data, including North American Industry Classificacon System (NAICS) codes for the 
relevant employers and geographic locacons of the incidents.  
 
Furthermore, OSHA must provide data on other contributory factors, such as worker drug and 
alcohol use, prescripcon and over-the-counter drug use, and medical condicons (e.g., diabetes). 
While not alleviacng the tragedy of these fatalices, such personal health factors can exacerbate 
heat-related symptoms. Employers are not legally permifed to ask employees about their health 
habits and/or illnesses that can increase their risk for heat-related injuries.  Yet, employers are 

 
2 See ConstrucDon Industry and Safety CoaliDon Comment on Advance NoDce of Proposed Rulemaking on Heat 
Illness and Injury PrevenDon in Outdoor and Indoor SeLngs, filed on January 26, 2022, h6ps://www.artba.org/wp-
content/uploads/2022/01/CISC-Comments-OSHA-2021-0009-Heat-Injury-and-Illness-PrevenDon-ANPRM-
1.26.2022.pdf. 
3 Heat Illness and Injury PrevenDon Toolkit, h6ps://artbatdf.org/safety_resources/heat-illness-prevenDon/. 
4 Supra note 2.  
5 See OSHA Heat Illness and Injury SBREFA, h6ps://www.osha.gov/heat/sbrefa. 
6 See Comments from Meg Rietschlin, Rietschlin ConstrucDon, filed on September 29, 2023, available at 
h6ps://www.artba.org/wp-content/uploads/2023/10/Meg-Rietschlin-SER-comments-post-9.7.2023-panel-
meeDng.pdf. 
7U.S. DEP’T. LABOR, OSHA Heat Injury and Illness PrevenDon in Outdoor SeLngs, SER Background Document, 
(August 2023), p. 4, h6ps://www.osha.gov/sites/default/files/Heat_SER_Background_Document_8-21-2023.pdf. 
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responsible for adverse occupaconal health outcomes resulcng from the personal choices their 
workers may make.  OSHA needs to explain how oien such health condicons and accons have 
contributed to heat injuries, illnesses, and deaths, and provide solucons or limited liability when 
such unknowns play a significant role in these outcomes. 
 

II. Heat triggers must allow for regional variacons.  
 
Within OSHA’s panel materials, the agency offers Table 1, “Opcons for heat triggers being 
considered by OSHA.”8  This table shows that if proposed, OSHA’s suggested inical heat trigger 
would occur at temperatures as low as 76 degrees Fahrenheit. Yet, the U.S. Department of Energy 
recommends sekng home and business thermostats to 78 degrees Fahrenheit during warm 
weather months.9 Thus, one federal agency recommends a parccular temperature threshold as 
comfortable, while another uses the same measure to inicate a mandatory standard to protect 
against heat illness and injury. OSHA must align its proposed recommendacons with other federal 
agencies to avoid conflict and confusion. 
 
Moreover, our members in states featuring warmer climates (such as Arizona, Florida, Texas, and 
others) report workers commonly wear addiconal layers of clothing (e.g., “hoodies”, sweatshirts, 
etc.) when temperatures are in the 70s and low 80s, as they are acclimated to much warmer 
temperatures and can comfortably dress this way. 
 

III. OSHA should not disrupt effeccve industry strategies in heat illness prevencon. 
 
According to data from the Bureau of Labor Stacsccs, the transportacon construccon industry has – 
fortunately – reported relacvely few heat illnesses, injuries, or fatalices over the past decade. Not 
coincidentally, ARTBA members are already employing effeccve methods for ensuring the safety of 
their employees in warm condicons. In fact, long before OSHA inicated this current emphasis 
program, the transportacon construccon industry has been accvely working to protect its personnel 
from the effects of extreme heat. In developing heat illness prevencon policies, OSHA should not 
disrupt these strategies by imposing one-size-fits-all, indiscriminate mandates. A beneficial OSHA 
rule would leverage exiscng safety structures at construccons sites—e.g., pre-work hazard 
assessments, safety tool gate meecngs etc.—to protect workers from outdoor workplace risks. 
OSHA should focus more on outcome-based measures rather than prescripcve ones. 
 

IV. The proposed recordkeeping requirements are not balanced with the steps needed to 
ensure workers are provided with a safe and healthy place of work. 

 

 
8 Id. at page 13. 
9 See h6ps://www.energy.gov/energysaver/spring-and-summer-energy-saving-Dps.  Energy Star, a program of the 
U.S. Environmental ProtecDon Agency and the U.S. Department of Energy, suggesDng that homes be kept at 78 
degrees Fahrenheit when home during the day. It also suggests that the thermostat be set to 82 degrees 
Fahrenheit when sleeping and 85 degrees Fahrenheit when out of the house for maximum savings. 
 

https://www.energy.gov/energysaver/spring-and-summer-energy-saving-tips
https://www.energystar.gov/products/heating_cooling/programmable_thermostats
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The proposed regulatory framework shared by OSHA is prescripcve, with many of the requirements 
having lifle to do with proteccng worker health.  These include: 
 

(1) Recording rest breaks.  In the transportacon construccon industry, worker breaks do not 
always take place at uniform, set cmes.  Workers take breaks and hydrate when they need to 
do so or when the schedule of tasks best allows. Documencng when breaks take place does 
not make sense for these employers and may distract them from other duces and tasks 
intended to enhance the site’s safety praccces. 
 

(2) Crea2ng a log of heat-related injuries and illnesses that only required first aid.  There are 
already recordkeeping requirements in the OSHA standards pertaining to incident reporcng. 
Thus, there is no need for an addiconal, duplicacve requirement, parccularly for a hazard 
not prevalent across this industry. This requirement would add to a transportacon 
construccon employer’s administracve burden, while adding few demonstrable benefits. 
Small businesses within the industry, including those within the Disadvantaged Business 
Enterprise (DBE) program such as Ms. Rietschlin’s, would bear a parccularly outsized and 
unfair burden, including arduous record keeping and related penalces. 

 
(3) Documen2ng the daily temperature.  This requirement would again force employers to take 

on unnecessary administracve burdens with lifle to no demonstrated benefits. Instead, 
OSHA should allow employers to rely on weather services that already carry out this task 
while measuring a variety of factors such as humidity, heat index, and the UV index. 

 

V. OSHA regulacons should address worker safety without reference to unrelated policy 
priorices. 

 
When announcing the agency’s heat emphasis program in September 2021, then-U.S. Secretary of 
Labor Marty Walsh referenced “changing climate” and “the growing frequency and intensity of 
extreme heat events.” The OSHA news release noted “increasing heat precipitated by climate 
change.”10 
 
Indeed, climate policy remains a prominent topic among the federal Executive Branch and 
Congress, with President Biden’s administration having spoken clearly on the subject since taking 
office. However, OSHA should not be directed to impose costly burdens on the transportation 
construction industry – which is already treating heat illness seriously and addressing it effectively – 
merely to support a larger narrative. 
 
Moreover, these new burdens will prove to conflict with other prominent administration objectives, 
such as maximizing the economic benefits from federal infrastructure investment and growing 
opportunities for small businesses and DBEs. OSHA policy should not be the means of achieving 
unrelated political talking points. 
 

 
10 See OSHA NaDonal News Release, “US Department of Labor announces enhanced, expanded measures 
to protect workers from hazards of extreme heat, indoors and out.”, (September 20, 2021), 
h6ps://www.osha.gov/news/newsreleases/naDonal/09202021   

https://www.osha.gov/news/newsreleases/national/09202021
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Conclusion 
 

ARTBA appreciates the opportunity to provide additional comments in advance of OSHA’s potential 
rulemaking. As indicated, one-size-fits-all heat safety standards simply do not work in this scenario. 
OSHA must account for feasibility of requirements by various industry sectors, regional variations in 
weather conditions, and proactive measures already being implemented by the transportation 
construction industry to prevent heat illness and injury. Furthermore, OSHA should ensure that the 
requirements will provide a benefit through increased safety and not simply impose burdensome 
administrative tasks on businesses. We encourage OSHA to consider these suggestions when 
developing its rulemaking.  
 
Should you have any questions or require additional information, please contact Brad Sant, senior 
vice president for safety and education at bsant@artba.org, or Prianka Sharma, vice president and 
counsel for regulatory affairs at psharma@artba.org.  
 
      Sincerely, 
 

/s/ 
Bradley M. Sant 
Senior Vice President for Safety and Education 

 
 

/s/ 
Prianka P. Sharma 
Vice President and Counsel for Regulatory Affairs  

 
 
Enclosures (2) 
1. ARTBA Comments on Advance Notice of Proposed Rulemaking on Heat Illness and Injury 
Prevention in Outdoor and Indoor Settings (filed on January 26, 2022).  
2. Comments from Meg Rietschlin, Rietschlin Construction (filed on September 29, 2023). 
 

mailto:bsant@artba.org
mailto:psharma@artba.org
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January 26, 2022  
  
Occupational Safety and Health Administration   
200 Constitution Ave. NW   
Washington, DC 20010  
  
Re:  Docket No. OSHA-2021-0009, Heat Injury and Illness Prevention in Outdoor and Indoor 
Work Settings  
  
Today I respectfully offer comments on the advanced notice of public rulemaking (ANPRM) 
from the Occupational Safety and Health Administration (OSHA) regarding heat injury and 
illness prevention in outdoor and indoor work settings.  
  

Introduction  
  
Worker safety is a priority of the American Road & Transportation Builders Association (ARTBA) 
and its members. ARTBA’s membership includes representation from all components of the 
transportation construction industry. Our 8,000 members have worked continuously to protect 
the jobsite safety and health of the men and women building and repairing the nation’s 
transportation infrastructure network.   
  
OSHA has initiated this ANPRM to “protect indoor and outdoor workers for hazardous heat” 
and to obtain “additional information about the extent and nature of hazardous heat in the 
workplace and the nature and effectiveness of interventions and controls used to prevent heat-
related injury and illness.” The ANPRM does not propose any new standards, but rather is an 
effort to gain information from the regulated community before drafting a rule. ARTBA 
appreciates OSHA’s engaging in this conversation prior to issuing a proposed rule, which will 
have significant impacts on the transportation construction industry.  
  

Heat Exposure and the Transportation Construction Industry  
  
Exposure to higher outdoor temperatures and hot substances (e.g., asphalt) constitute the 
primary heat-related hazards for the transportation construction industry. Due to the nature of 
most transportation construction and many of the materials used for it, the work often takes 
place outdoors during milder and warmer months. For this reason, wholly independent of 
federal regulations, the industry has long embraced its responsibility to protect its workers in 
these environments. Methods have included training, acclimatization processes, and jobsite 
practices encompassing work breaks and regular intake of fluids. As is shown below, the 
success of the industry in protecting its workers is demonstrated through the very low instances 
of heat-related death and injury as reported by the U.S. Bureau of Labor Statistics (BLS).  
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Now, in contemplating a regulatory approach to preventing heat-related illness, OSHA should 
take note that transportation construction may be a nationwide industry, but its work occurs at 
localized jobsites subject to a variety of conditions and environments. In developing strategies 
to protect their personnel as described above, contractors weigh a number of factors. These 
include temperature, wind, sunlight, and humidity, but also safeguards relating to overall 
worker safety and efficiency.    
  
Moreover, some tasks in transportation construction necessarily require working in warmer 
weather. The contractor is best positioned to determine how to carry out this work while 
prioritizing worker safety above all other objectives. Asphalt paving is a prime example.  
Personnel working with this material will likely achieve better results in warmer weather. An 
indiscriminate heat-prevention standard could compromise the quality and effectiveness of the 
work on these types of projects. As outlined in these comments, ARTBA urges a flexible, 
outcome-based approach that accounts for variations among industries, geographic regions and 
tasks. 
  

Current Impacts of Heat Exposure on Transportation Construction Workers are Minimal  
  
As shown in the chart below, there have been minimal reports of injury, illness, or death from 
overexposure to heat as demonstrated in data from the BLS for the category of Highway, Street 
and Bridge construction workers.  For example, during 2011-2020, BLS reported just three 
deaths resulting from environmental heat, all occurring in 2015. While any fatalities on the 
jobsite are most unfortunate and tragic, and the BLS number could be slightly understated due 
to reporting omissions, the number of occurrences is still relatively low. When looking at the 
broader data category of “exposure to harmful substances or environments,” which also 
includes exposure to other hazards such as electricity, lead, silica, and cold temperatures, the 
BLS Census of Fatal Occupational Injuries (CFOI) recorded an average of 2.5 deaths per year in 
this category over the same period (and 3.6 deaths if restricted to years with at least one 
reported death). Moreover, deaths resulting from exposure to environmental heat accounted 
for an average of only about 9 percent of this broader category for the overall construction 
industry (including many other sectors beyond transportation).   
  
Similarly, nonfatal injury and illness reports show an average rate of 3.4 cases per year (per 100 
full time workers) for all recordable ailments for the years 2014-2020. Among the 1.2 such 
cases (on average) that are severe enough to require days away from work, only 0.07 of them 
have been attributable to the broader data category that pools heat-related conditions with 
other types of harmful exposure. All this data applies to industry that employed approximately 
350,000 workers in 2020.  
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 Occupational Injuries and Illnesses in the Highway, Street and Bridge Construction Industry  

  
Sources: BLS Census of Fatal Occupational Injuries; BLS Survey of Occupational Injuries and Illnesses; BLS Current 
Employment Statistics.  
Note: Dashes indicate no data reported or data that do not meet publication criteria.   

  
Given the success of the industry in controlling such injuries for its workers, we believe that any 
regulation issued by OSHA intended to protect workers from heat hazards should be outcome-
based, and not prescriptive in nature, so as not to unintentionally negate some of the effective 
practices currently in use. The industry must maintain flexibility to address this hazard while 
effectively dealing with location-specific and worker-specific needs.    
  

The Transportation Construction Industry is Mitigating the Impacts of Heat Exposure  
  
Worker safety will always be a primary concern of ARTBA and the transportation construction 
industry.  ARTBA’s extensive safety program addresses working in hot environments and ways 
to prevent heat-related illnesses in multiple training courses, including:  
  

• An online “Working Outside” module that can be taken as a stand-alone course, or as 
part of the Safety Certificate for Transportation Project Professionals program,  

• An online “Environmental Conditions” course covering similar objectives,  

• OSHA-10 and OSHA-30 courses, and   

• The Federal Highway Administration’s (FHWA) online “Working Outside” course, which 
is produced by ARTBA and includes detailed information on heat-related illnesses.  

 
Additionally, ARTBA training materials, which we provide to members of the transportation 
construction industry, cover:  
  

• How to recognize and treat the different types of heat-related illnesses; and 
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• How to mitigate the risks of heat-related illnesses, incorporating:  
o OSHA’s heat acclimatization program,  
o Providing water and scheduling more frequent rest breaks in cooling stations or in 

the shade,  
o Reducing physical demands by rotating workers and scheduling work at night or in 

cooler seasons when possible, and  
o Monitoring at-risk workers.  

 
ARTBA has also developed a “Heat/Cold Stress” interactive tool. This technology allows workers 
or employers to enter a temperature, the type of clothing a worker is wearing, the anticipated 
workload and whether the worker is acclimatized.  Based on that input, the tool provides 
guidance on the worker’s risk for either heat or cold stress.  
 
Examples of ARTBA’s heat exposure training materials and the heat/cold stress interactive tool 
are attached to these comments.   
 
ARTBA members have also shared the following strategies they use to help mitigate the impacts 
of heat exposure:  
  

• Annual training on heat exposure at company safety days.  
• Toolbox talks about heat exhaustion and heat related safety.  
• Mandatory cool-down periods for employees.  
• Umbrellas/shading devices on work equipment to protect operators.   
• Altering shift times when temperatures reach triple digits.  
• Providing water/sports drinks to employees on the jobsite.  
• A “buddy system” for employees, so that if someone starts showing signs of heat 

exhaustion, a colleague recognizes the symptoms and takes them to a cooler area.  
• Switching work to the night hours during summer months, reducing the first-hand 

effects of direct heat from the sun.  The precautions above are still used to mitigate 
night heat.  

• Providing air-conditioned workspaces and work vehicles.  
  

Flexibility is Essential to Any Proposed Heat Standard  
  
Any standard developed by OSHA should not follow the “one size fits all” model. Heat exposure 
and risk varies widely among the various industrial sectors in our economy. Uniform standards 
which do not consider these variations can prove unworkable.  Most recently, this was the case 
with OSHA’s COVID-19 emergency temporary standard for employers, which has been paused 
by the U.S. Supreme Court because it was a “blunt instrument” which drew “no distinctions 
based on industry.”  
  
To be workable, a proposed heat standard must not only account for differences among 
industries, but also differences in geography. For example, transportation construction 
personnel in Arizona will experience different heat scenarios than workers in Wisconsin. 
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Employers in both regions are best positioned to know what strategies are most effective to 
their climate and conditions, and they need the regulatory flexibility to employ those plans to 
best protect workers.  
  
Therefore, ARTBA recommends a regulatory approach that is not overly-rigid.  The outcome-
based objective is to protect workers from heat hazards, not to complete checklists for 
prescribed actions without regard to their effectiveness or relevance.  
  

There is Bipartisan Support for Clarity in the Regulatory Process  
  
The bipartisan Infrastructure Investment and Jobs Act (IIJA), which President Biden signed into 
law on Nov. 15, 2021, features historic increases in federal transportation investment across all 
modes. This funding should be a major catalyst for our nation’s economic recovery, but only if 
invested in the larger context of a favorable regulatory environment.  
  
One of IIJA’s goals is to deliver transportation improvements to the communities who need 
them most in an expeditious manner.  As it develops a new heat exposure standard, OSHA can 
help accomplish this goal by crafting proposed rules in a manner emphasizing flexibility and 
clarity for the regulated community.   
  
ARTBA is also submitting comments through the Construction Industry Safety Coalition, which 
we incorporate here by reference.  
  
ARTBA looks forward to continued participation in this conversation with OSHA on workplace 
heat exposure. Thank you for considering the viewpoint of the transportation construction 
industry on this important policy matter.  
  
       Sincerely,  

  
David Bauer  
President & CEO   
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Examples of ARTBA Training Materials on Heat Exposure 
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ARTBA Heat/Cold Stress Calculator 
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