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REGULATORY SUMMARY 
US Federal Trade Commission 

Noncompete Rulemaking 
April 2024 

 
On April 23, 2024 the U.S. Federal Trade Commission announced finaliza@on of a rule banning 
noncompete agreements na@onwide at for-profit companies. The final rule, will become effec@ve once 
published in the Federal Register. ARTBA will update this fact sheet with the compliance date when 
available. 

Key Features of the Rule 

• Imposes a ban on all new non-compete agreements for workers, rendering exis@ng agreements 
void. 
 

• Permits exis@ng non-competes solely for employees classified as "senior execu@ves." 
 

• Defines "senior execu@ves" as individuals in "policy-making posi@ons" earning over $151,164 
annually, excluding certain benefits. 
 

• Requires wriWen no@ce to employees that exis@ng non-compete agreements are unenforceable. 
 

• Defines "non-compete clause" as prohibi@ng or penalizing workers from seeking new 
employment or star@ng a business in the U.S. post-employment. 
 

• Does not prohibit customer or employee non-solicita@on or confiden@ality agreements, though 
the defini@on of "non-compete" raises ambiguity about future challenges to these agreements. 
 

• Defines "workers" broadly to include all individuals who have worked for the employer, 
regardless of @tle, classifica@on, or pay, excluding franchisees in a franchisor-franchisee 
rela@onship. This may include salaried employees, contractors, interns, and volunteers. 
 

•  Permits non-compete agreements by sellers of a business and exempts nonprofit en@@es. 
 

• Viola@ng the FTC Act can lead to monetary penal@es, fines, and injunc@ve relief. 

 

For more informa@on contact ARTBA’s Prianka Sharma at psharma@artba.org.  

 

 

mailto:psharma@artba.org
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NEW REGULATORY TEXT 
*The rule adds a new Subchapter J as outlined below. 

 
 
§16 CFR Part 910 
SUBCHAPTER J—RULES CONCERNING UNFAIR METHODS OF COMPETITION 
PART 910—NON-COMPETE CLAUSES 
Sec. 
910.1. Defini@ons. 
910.2. Unfair methods of compe@@on. 
910.3. Excep@ons. 
910.4. Rela@on to State laws and preserva@on of State authority and private rights of ac@on. 
910.5. Severability. 
910.6. Effec@ve date. 
Authority: 15 U.S.C. 45 and 46(g). 
 
§ 910.1 DefiniSons. 
As used in this part: 
Business en0ty means a partnership, corpora@on, associa@on, limited liability company, 
or other legal en@ty, or a division or subsidiary thereof. 
 
Employment means work for a person. 
 
Non-compete clause means: 
(1) A term or condi@on of employment that prohibits a worker from, penalizes a worker for, or func@ons 
to prevent a worker from: 
(i) seeking or accep@ng work in the United States with a different person where such 
work would begin acer the conclusion of the employment that includes the term or condi@on; or 
(ii) opera@ng a business in the United States acer the conclusion of the employment that 
includes the term or condi@on. 
(2) For the purposes of this part 910, term or condi@on of employment includes, but is not 
limited to, a contractual term or workplace policy, whether wriWen or oral. 
 
Officer means a president, vice president, secretary, treasurer or principal financial officer, comptroller or 
principal accoun@ng officer, and any natural person rou@nely performing corresponding func@ons with 
respect to any business en@ty whether incorporated or unincorporated. 
 
Person means any natural person, partnership, corpora@on, associa@on, or other legal en@ty within the 
Commission’s jurisdic@on, including any person ac@ng under color or authority of State law. 
 
Policy-making authority means final authority to make policy decisions that control significant aspects of 
a business en@ty or common enterprise and does not include authority limited to advising or exer@ng 
influence over such policy decisions or having final authority to make policy decisions for only a 
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subsidiary of or affiliate of a common enterprise. 
 
Policy-making posi0on means a business en@ty’s president, chief execu@ve officer or the equivalent, any 
other officer of a business en@ty who has policy-making authority, or any other natural person who has 
policy-making authority for the business en@ty similar to an officer with policy-making authority. An 
officer of a subsidiary or affiliate of a business en@ty that is part of a common enterprise who has policy-
making authority for the common enterprise may be deemed to have a policy-making posi@on for 
purposes of this paragraph. A natural person who does not have policy-making authority over a common 
enterprise may not be deemed to have a policy-making posi@on even if the person has policy-making 
authority over a subsidiary or affiliate of a business en@ty that is part of the common enterprise. 
 
Preceding year means a person’s choice among the following @me periods: the most recent 52 week 
year, the most recent calendar year, the most recent fiscal year, or the most recent anniversary of hire 
year. 
 
Senior execu0ve means a worker who: 
(1) Was in a policy-making posi@on; and 
(2) Received from a person for the employment: 
(i) Total annual compensa@on of at least $151,164 in the preceding year; or 
 (ii) Total compensa@on of at least $151,164 when annualized if the worker was employed during only 
part of the preceding year; or 
 (iii) Total compensa@on of at least $151,164 when annualized in the preceding year prior to the worker’s 
departure if the worker departed from employment prior to the preceding year and the worker is 
subject to a non-compete clause. 
 
Total annual compensa0on is based on the worker’s earnings over the preceding year. Total annual 
compensa@on may include salary, commissions, nondiscre@onary bonuses and other nondiscre@onary 
compensa@on earned during that 52-week period. Total annual compensa@on does not include board, 
lodging and other facili@es as defined in 29 CFR 541.606, and does not include payments for medical 
insurance, payments for life insurance, contribu@ons to re@rement plans and the cost of other similar 
fringe benefits. 
 
Worker means a natural person who works or who previously worked, whether paid or unpaid, without 
regard to the worker’s @tle or the worker’s status under any other State or Federal laws, including, but 
not limited to, whether the worker is an employee, independent contractor, extern, intern, volunteer, 
appren@ce, or a sole proprietor who provides a service to a person. The term worker includes a natural 
person who works for a franchisee or franchisor, but does not include a franchisee in the context of a 
franchisee-franchisor rela@onship. 
 
§ 910.2 Unfair methods of compeSSon. 
(a) Unfair methods of compe00on—(1) Workers other than senior execu0ves. With respect to a worker 
other than a senior execu@ve, it is an unfair method of compe@@on for a person: 
(i) To enter into or aWempt to enter into a non-compete clause; 
(ii) To enforce or aWempt to enforce a non-compete clause; or 
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(iii) To represent that the worker is subject to a non-compete clause. 
(2) Senior execu@ves. With respect to a senior execu@ve, it is an unfair method of compe@@on for a 
person: 
(i) To enter into or aWempt to enter into a non-compete clause; 
(ii) To enforce or aWempt to enforce a non-compete clause entered into acer the effec@ve date; or 
(iii) To represent that the senior execu@ve is subject to a non-compete clause, where the non-compete 
clause was entered into acer the effec@ve date. 
(b) No0ce requirement for exis0ng non-compete clauses—(1) No0ce required. For each exis@ng non-
compete clause that it is an unfair method of compe@@on to enforce or aWempt to enforce under 
paragraph (a)(1)(ii) of this sec@on, the person who entered into the non-compete clause with the worker 
must provide clear and conspicuous no@ce to the worker by the effec@ve date that the worker’s non-
compete clause will not be, and cannot legally be, enforced against the worker. 
(2) Form of no0ce. The no@ce to the worker required by paragraph (b)(1) of this sec@on must: 
(i) Iden@fy the person who entered into the non-compete clause with the worker; 
(ii) Be on paper delivered by hand to the worker, or by mail at the worker’s last known personal street 
address, or by email at an email address belonging to the worker, including the worker’s current work 
email address or last known personal email address, or by text message at a mobile telephone number 
belonging to the worker. 
(3) Excep0on. If a person that is required to provide no@ce under paragraph (b)(1) of this sec@on has no 
record of a street address, email address, or mobile telephone number, such person is exempt from the 
no@ce requirement in paragraph (b)(1) of this sec@on with respect to such worker. 
(4) Model language. For purposes of paragraph (b)(1) of this sec@on, the following model language 
cons@tutes no@ce to the worker that the worker’s non-compete clause cannot legally be enforced and 
will not be enforced against the worker. Figure 1 to paragraph (b)(4)—Model Language 
(5) Safe harbor. A person complies with the requirement in paragraph (b)(1) of this sec@on if the person 
provides no@ce to a worker pursuant to paragraph (b)(4) of this sec@on. 
(6) Op0onal no0ce in addi0onal languages. In addi@on to providing the no@ce required in paragraph 
(b)(1) of this sec@on in English, a person is permiWed to provide such no@ce in a language (or in 
languages) other than English or to include internet links to transla@ons in addi@onal languages. If 
providing op@onal no@ce under this paragraph (b)(6), a person may use any Commission-provided 
transla@on of the model language in paragraph (b)(4) of this sec@on. 
 
§ 910.3 ExcepSons. 
(a) Bona fide sales of business. The requirements of this part 910 shall not apply to a noncompete clause 
that is entered into by a person pursuant to a bona fide sale of a business en@ty, of the person’s 
ownership interest in a business en@ty, or of all or substan@ally all of a business en@ty’s opera@ng assets. 
 (b) Exis0ng causes of ac0on. The requirements of this part 910 do not apply where a cause of ac@on 
related to a non-compete clause accrued prior to the effec@ve date. 
 (c) Good faith. It is not an unfair method of compe@@on to enforce or aWempt to enforce a non-compete 
clause or to make representa@ons about a non-compete clause where a person has a good-faith basis to 
believe that this part 910 is inapplicable. 
 
§ 910.4 RelaSon to State laws and preservaSon of State authority and private rights of 
acSon. 
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(a) This part 910 will not be construed to annul, or exempt any person from complying with any State 
statute, regula@on, order, or interpreta@on applicable to a non-compete clause, including, but not 
limited to, State an@trust and consumer protec@on laws and State common law, except that this part 910 
supersedes such laws to the extent, and only to the extent, that such laws would otherwise permit or 
authorize a person to engage in conduct that is an unfair method of compe@@on under § 910.2(a) or 
conflict with the no@ce requirement in § 910.2(b). 
(b) Except with respect to laws superseded under paragraph (a) of this sec@on, no provision of this part 
910 shall be construed as altering, limi@ng, or affec@ng the authority of a State aWorney general or any 
other regulatory or enforcement agency or en@ty or the rights of a person to bring a claim or regulatory 
ac@on arising under any State statute, regula@on, order, or interpreta@on, including, but not limited to, 
State an@trust and consumer protec@on laws and State common law.  
 
§ 910.5 Severability. 
If any provision of this part 910 is held to be invalid or unenforceable by its terms, or as applied to any 
person or circumstance, or stayed pending further agency ac@on, the provision shall be construed so as 
to con@nue to give the maximum effect to the provision permiWed by law and such invalidity shall not 
affect the applica@on of the provision to other persons or circumstances or the validity or applica@on of 
other provisions. If any provision or applica@on of this part is held to be invalid or unenforceable, the 
provision or applica@on shall be severable from this part 910 and shall not affect the remainder thereof. 
 
§ 910.6 EffecSve date. 
This part 910 is effec@ve [INSERT DATE 120 DAYS AFTER DATE OF 
PUBLICATION OF THE FINAL RULE]. 
PART 915—[Reserved] 
 By direc@on of the Commission.  
 


